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The  President 


India — Suspension  of  Tonnage  Duties 

BY  THE  PRESIDENT  OF  THE  UNITED  STATES 
OF  AMERICA 

A  PROCLAMATION 

WHEREAS  section  4228  of  the  Revised 
Statutes  of  the  United  States,  as 
amended  by  the  act  of  July  24,  1897,  c. 
13,  30  Stat.  214  (U.S.C.,  title  46,  sec.  141) , 
provides,  in  part,  as  follows: 

Upon  satisfactory  proof  being  given  to  the 
President,  by  the  government  of  any  foreign 
nation,  that  no  discriminating  duties  of  ton¬ 
nage  or  imposts  are  imposed  or  levied  in  the 
ports  of  such  nation  upon  vessels  wholly 
belonging  to  citizens  of  the  United  States, 
or  upon  the  produce,  manufactures,  or  mer¬ 
chandise  imported  in  the  same  from  the 
United  States  or  from  any  foreign  country, 
the  President  may  issue  his  proclamation, 
declaring  that  the  foreign  discriminating  du¬ 
ties  of  tonnage  and  impost  within  the  United 
States  are  suspended  and  discontinued,  so 
far  as  respects  the  vessels  of  such  foreign 
nation,  and  the  produce,  manufactures,  or 
merchandise  imported  into  the  United  States 
from  such  foreign  nation,  or  from  any  other 
foreign  country;  the  suspension  to  take  effect 
from  the  time  of  such  notification  being 
given  to  the  President,  and  to  continue  so 
long  as  the  reciprocal  exemption  of  vessels, 
belonging  to  citizens  of  the  United  States, 
and  their  cargoes,  shall  be  continued,  and 
no  longer  .  .  . 

AND  WHEREAS  satisfactory  proof 
was  received  by  me  from  the  Government 
of  India  on  January  17,  1941,  that  no 
discriminating  duties  of  tonnage  or  im¬ 
posts  are  imposed  or  levied  in  the  ports 
of  India  upon  vessels  wholly  belonging 
to  citizens  of  the  United  States,  or  upon 
the  produce,  manufactures,  or  merchan¬ 
dise  imported  in  such  vessels,  from  the 
United  States,  or  from  any  foreign 
country: 

NOW,  THEREFORE,  I,  Franklin  D. 
Roosevelt,  President  of  the  United  States 
of  America,  under  and  by  virtue  of  the 
authority  vested  in  me  by  the  above- 
quoted  statutory  provisions,  do  hereby 
declare  and  proclaim  that  the  foreign 
discriminating  duties  of  tonnage  and  im¬ 
posts  within  the  United  States  are  sus¬ 
pended  and  discontinued  so  far  as  re¬ 


spects  the  vessels  of  India  and  the 
produce,  manufactures,  or  merchandise 
imported  in  said  vessels  into  the  United 
States  from  India  or  from  any  other  for¬ 
eign  country;  the  suspension  to  take  ef¬ 
fect  from  January  17,  1941,  and  to  con¬ 
tinue  so  long  as  the  reciprocal  exemption 
of  vessels  belonging  to  citizens  of  the 
United  States  and  their  cargoes  shall 
be  continued,  and  no  longer. 

IN  TESTIMONY  WHEREOF  I  have 
hereunto  set  my  hand  and  caused  the  seal 
of  the  United  States  of  America  to  be 
affixed. 

DONE  at  the  city  of  Washington  this 
6"  day  of  February,  in  the  year  of  our 
Lord  nineteen  hundred  and 
[seal]  forty-one,  and  of  the  Independ¬ 
ence  of  the  United  States  of 
America  the  one  hundred  and  sixty-fifth. 

Franklin  D  Roosevelt 

By  the  President: 

Cordell  Hull, 

Secretary  of  State. 

[No.  2457] 

[F.  R.  Doc.  41-967;  Filed,  February  8,  1941; 

12:50  p.m.] 


Rules,  Regulations,  Orders 


TITLE  7-AGRICULTURE 

CHAPTER  VII— AGRICULTURAL  AD¬ 
JUSTMENT  ADMINISTRATION 
[  ACP-1941-6] 

Part  701 — 1941  Agricultural  Conserva¬ 
tion  Program1 

supplement  no.  6 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  Agriculture  under  sections 
7  to  17,  inclusive,  of  the  Soil  Conserva¬ 
tion  and  Domestic  Allotment  Act  (49 
Stat.  1148),  as  amended,  the  1941  Agri¬ 
cultural  Conservation  Program  is 
amended  as  follows: 

1.  Paragraph  (d) ,  §  701.202  Soil-build- 
ing  goals,  payments  and  practices,  is 
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amended  by  adding  at  the  end  thereof 
the  following  new  subparagraph  (9)  as 
follows: 

(9)  $3.00  times  the  number  of  land¬ 
lords,  tenants,  or  sharecroppers  who 
qualify  for  payment  for  carrying  out  the 
food  and  feed  production  practice  (prac¬ 
tice  (58)). 

2.  Paragraph  (f ) ,  §  701.202,  is  amended 
by  adding  at  the  end  thereof  a  new  sub- 
paragraph  (58)  as  follows: 

(58)  Performance  of  a  food  and  feed 
production  practice  by  a  landlord,  ten¬ 
ant,  or  sharecropper  on  a  farm  which 
qualifies  for  a  cotton  order  stamp  pay-  i 
ment  under  the  provisions  of  the  1941 
Supplementary  Cotton  Program.  The 
food  and  feed  products  must  be  growing, 
or  must  have  been  grown,  on  the  farm 
for  consumption  by  the  producer’s  fam¬ 
ily,  or  by  livestock  and  poultry  which, 
or  the  products  of  which,  are  for  con¬ 
sumption  or  use  by  his  family.  In  no 
event  may  a  landlord,  tenant,  or  share¬ 
cropper  receive  credit  for  more  than  one 
such  practice;  nor  shall  payment  be  made 
unless  performance  under  this  practice 
represents  an  increase  in  his  usual  pro¬ 
duction  of  food  and  feed  crops,  as  indi¬ 
cated  by  his  certificate  on  the  applica¬ 
tion  for  payment,  $3.00. 

Done  at  Washington,  D.  C.,  this  7th 
day  of  February  1941.  Witness  my  hand 
and  the  seal  of  the  Department  of  Agri¬ 
culture. 

[seal]  Grover  B.  Hill, 

Acting  Secretary  of  Agriculture. 

[F.  R.  Doc.  41-966;  Filed,  February  8,  1941; 

12:20  p.  m.J 


[RCP-1941-2  ‘1 

Part  705 — 1941  Range  Conservation  Pro¬ 
gram  Bulletin  2 

SUPPLEMENT  NO.  2 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  Agriculture  under  sections  7 
to  17,  inclusive,  of  the  Soil  Conservation 
and  Domestic  Allotment  Act  (49  Stat. 
1148) ,  as  amended,  the  1941  Range  Con¬ 
servation  Program  is  amended  as  follows: 

1.  Paragraph  (a)  of  §  705.202,  Range¬ 
building  allowance,  is  amended  to  read  as 
follows: 

(a)  Acreage  and  grazing  capacity.  In 
Texas,  Oklahoma,  Kansas,  Nebraska,  and 
South  Dakota,  the  range-building  allow¬ 
ance  shall  be  2  cents  per  acre  of  range 
land  in  the  ranching  unit  plus  90  cents 
times  the  grazing  capacity  of  the  range 
land;  and  in  Arizona,  California,  New 
Mexico,  Nevada,  Utah,  Colorado,  Wash¬ 
ington,  Oregon,  Idaho,  Montana,  Wyo¬ 
ming,  and  North  Dakota,  the  range¬ 
building  allowance  shall  be  3  cents  per 
acre  of  range  land  in  the  ranching  unit 
plus  70  cents  times  the  grazing  capacity 
of  the  range  land:  Provided,  however, 
That  in  either  area  the  grazing  capacity 
item  shall  not  be  calculated  on  more 
than  one  animal  unit  for  each  10  acres  of 
range  land  in  the  ranching  unit,  and  the 
acreage  item  shall  not  be  calculated  on 
more  than  60  acres  for  each  animal  unit 
of  grazing  capacity  established  for  the 
ranching  unit:  Provided  further,  That 
the  amount  computed  under  this  para¬ 
graph  shall  not  be  less  than  8  cents  times 
the  number  of  such  acres  or  2,000  acres, 
whichever  is  smaller. 

2.  Paragraph  (b)  of  §  705.203,  Condi¬ 
tions  of  payment,  is  amended  to  read  as 
follows : 

(b)  Payments  limited  to  range-build¬ 
ing  allowance.  The  range-building  pay¬ 
ment  with  respect  to  any  ranching  unit 
shall  not  exceed  the  range -building  al¬ 
lowance  for  such  ranching  unit.  Pay¬ 
ment  will  be  made  only  if  range -building 
practices  are  carried  out  according  to 
specifications  recommended  by  the  State 
committee  and  approved  by  the  regional 
director. 

3.  Section  705.203  is  amended  by  the 
addition  of  the  following  paragraph  (e) : 

(e)  Deductions  for  exceeding  acreage 
allotments,  breaking  out  native  sod,  etc. 
Payments  computed  for  any  person  for 
carrying  out  range-building  practices 
shall  be  subject  to  any  net  deductions 
which  are  or  could  be  computed  for  such 
person  under  the  provisions  of  the  1941 
Agricultural  Conservation  Program  Bul¬ 
letin  except  net  deductions  resulting 
from  acreages  of  winter  wheat  in  excess 
of  the  wheat  acreage  allotment  or  acre¬ 
ages  of  soil-depleting  crops  in  excess  of 
the  total  soil-depleting  acreage  allot¬ 
ment. 


1  Supplement  1  appears  at  5  F.R.  4892. 
*  6  F.R.  2934. 
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Done  at  Washington,  D.  C.,  this  7th 
day  of  February  1941.  Witness  my  hand 
and  the  seal  of  the  Department  of  Agri¬ 
culture. 

[seal!  Claude  R.  Wickard, 

Secretary  of  Agriculture. 

[F.  R.  Doc.  41-959;  Filed,  February  7,  1941; 
2:12  p.  m.] 


CHAPTER  Vin  — SUGAR  DIVISION, 
AGRICULTURAL  ADJUSTMENT 
ADMINISTRATION 

Part  802 — Sugar  Determinations 

DETERMINATION  OF  FAIR  AND  REASONABLE 
WAGE  RATES  FOR  PERSONS  EMPLOYED  IN 
THE  PRODUCTION,  CULTIVATION,  OR  HAR¬ 
VESTING  OF  THE  1941  CROP  OF  SUGAR  BEETS 
IN  CALIFORNIA 

February  10, 1941. 

Whereas  section  301  (b)  of  the  Sugar 
Act  of  1937,  as  amended,  provides,  as  one 
of  the  conditions  for  payment  to  pro¬ 
ducers  of  sugar  beets  and  sugarcane,  as 
follows; 

That  all  persons  employed  on  the  farm  in 
the  production,  cultivation,  or  harvesting  of 
sugar  beets  or  sugarcane  with  respect  to 
which  an  application  for  payment  is  made 
shall  have  been  paid  in  full  for  all  such  work, 
and  shall  have  been  paid  wages  therefor  at 
rates  not  less  than  those  that  may  be  deter¬ 
mined  by  the  Secretary  to  be  fair  and  rea¬ 
sonable  after  investigation  and  due  notice 
and  opportunity  for  public  hearing;  and  in 
making  such  determinations  the  Secretary 
shall  take  into  consideration  the  standards 
therefor  formerly  established  by  him  under 
the  Agricultural  Adjustment  Act,  as  amended, 
and  the  differences  in  conditions  among  vari¬ 
ous  producing  areas :  Provided,  however,  That 
a  payment  which  would  be  payable  except  for 
the  foregoing  provisions  of  this  subsection 
may  be  made,  as  the  Secretary  may  determine, 
in  such  manner  that  the  laborer  will  receive 
an  amount,  insofar  as  such  payment  will 
suffice,  equal  to  the  amount  of  the  accrued 
unpaid  wages  for  such  work,  and  that  the 
producer  will  receive  the  remainder,  If  any, 
of  such  payment. 

and 

Whereas,  the  Secretary  of  Agriculture, 
pursuant  to  a  notice  of  hearing  dated  Oc¬ 
tober  16,  1940,  held  public  hearings  for 
the  purpose  of  receiving  evidence  likely 
to  be  of  assistance  to  him  in  determining 
fair  and  reasonable  wage  rates  for  per¬ 
sons  employed  in  the  production,  cultiva¬ 
tion  or  harvesting  of  the  1941  crop  of 
sugar  beets. 

Now,  therefore,  I,  Claude  R.  Wickard, 
Secretary  of  Agriculture,  after  investiga¬ 
tion  and  due  consideration  of  the  evi¬ 
dence  obtained  at  the  aforesaid  hearings 
and  all  other  information  before  me,  do 
hereby  make  the  following  determina¬ 
tion; 

§802.14e  Fair  and  reasonable  wage 
rates  for  persons  employed  in  the  pro¬ 
duction,  activation  or  harvesting  of  the 
1941  crop  of  sugar  beets  in  California 
for  any  farm  or  part  of  a  farm  which  is 
covered  by  a  separate  labor  agreement 
shall  be  as  follows: 


Southern  California* 

Blocking  and  thinning.  Either  $6.50  per 
acre  on  a  piece-work  basis  or  35  cents  per 
hour  on  a  time  basis. 

First  hoeing.  Either  $1.50  per  acre  on  a 
piece-work  basis  or  30  cents  per  hour  on  a 
time  basis. 

Second  and  subsequent  hoeings.  Either 
$1.00  per  acre  for  each  hoeing  on  a  piece¬ 
work  basis  or  30  cents  per  hour  on  a  time 
basis. 

Topping  and  loading.  On  a  time  basis  40 
cents  per  hour.  On  a  piece-work  basis: 


Net  tons 
per  acre 

Rate  per 
ton 

Net  tons 
per  acre 

Rato  per 
ton 

$1.93 

15 . 

$0.82 

6  . 

1.63 

16 . 

.78 

6  . 

1.48 

17 . 

.75 

7  . 

1.33 

18 . 

.72 

8  . 

1.23  1 

19 . 

.70 

9  . 

1.15 

20 . 

.69 

10 . 

1.08 

21 . 

.68 

11 . 

1.02  ' 

22 . 

.67 

12  . 

.96 

23 . 

.66 

13  . 

.91 

24... . 

.65 

14  . 

.86 

25  or  above . 

.64 

(The  rate  for  all  fractional  tonnages  between  5  and  25 
tons  rounded  to  the  nearest  tenth  of  a  ton  shall  be  in 
proportion  within  each  interval.) 


Northern  California* 

Blocking  and  thinning.  Either  $7.50  per 
acre  on  a  piece-work  basis  or  40  cents  per 
hour  on  a  time  basis. 

First  hoeing.  Either  $2.00  per  acre  on  a 
piece-work  basis  or  35  cents  per  hour  on  a 
time  basis. 

Second  and  subsequent  hoeings.  Either 
$1.50  per  acre  for  each  hoeing  on  a  piece¬ 
work  basis  or  35  cents  per  hour  on  a  time 
basis. 

Topping  and  loading.  On  a  time  basis 
45  cents  per  hour.  On  a  piece-work  basis: 


Net  tons  per 
acre 

Rate  per 
ton 

Net  tons  per 
acre 

Rate  per 
ton 

$2.28 
1.98 
1.68 
1.43 
1.33  1 

I. 25 

1. 18 
1.12 
1.06 

J. 01 
.96 

15 . 

$0.92 

.88 

.85 

.82 

.80 

.79 

.78 

.77 

.76 

.75 

.74 

5 

16 . 

6 

17 . 

7  . 

18 . 

8 

19 _ 

9  . 

10 

21 . 

11  . 

22 . 

12 

23 . 

13  . 

24 . 

14 . 

25  or  above.... 

(The  rate  for  all  fractional  tonnages  between  5  and  25 
tons  rounded  to  the  nearest  tenth  of  a  ton  shall  be  in  pro¬ 
portion  within  each  interval.) 


Provided,  however,  That  if  the  pro¬ 
ducer  and  the  laborer  agree  in  writing 
that  the  laborer  is  to  receive  the  sum  of 
the  payments  specified  above  for  block¬ 
ing  and  thinning,  and  the  first  and  sec¬ 
ond  hoeing,  for  all  such  work  prior  to 
harvest,  regardless  of  the  number  of  hoe¬ 
ings  required,  the  payment  of  this  amount 
will  be  deemed  to  meet  the  requirements 
of  this  determination  of  fair  and  reason- 


1  Applicable  to  farms  located  in  the  fol¬ 
lowing  counties:  Imperial,  Santa  Barbara,  San 
Diego,  San  Luis  Obispo,  Orange,  Kern,  River¬ 
side,  Kings,  San  Bernardino,  Tulare,  Los 
Angeles.  Fresno,  Ventura,  Madera. 

*  Applicable  (a)  to  farms  located  in  coun¬ 
ties  in  California  other  than  those  specified 
in  footnote  1,  and  (b)  to  farms  located  out¬ 
side  California  from  which  sugar  beets  are 
contracted  to  be  delivered  to  factories  lo¬ 
cated  in  counties  in  California  other  than 
those  specified  in  footnote  1. 


able  wages  for  blocking,  thinning,  hoeing, 
and  weeding;  and  Provided  further.  That 
the  foregoing  shall  not  be  construed  to 
mean  that  a  producer  may  qualify  for 
payment  who  has  not  paid  in  full  for 
all  work  in  connection  with  the  produc¬ 
tion,  cultivation  or  harvesting  of  sugar 
beets  the  amount  agreed  upon  between 
the  producer  and  the  laborer;  and  Pro¬ 
vided  further,  That  in  addition  to  the 
foregoing,  the  producer  shall  furnish  to 
the  laborer,  without  charge,  the  perqui¬ 
sites  customarily  furnished  by  him,  such 
as  a  house,  garden  plot,  and  similar  in¬ 
cidentals;  and  Provided  further.  That 
the  producer  shall  not,  through  any  sub¬ 
terfuge  or  device  whatsoever,  reduce  the 
wage  rates  to  laborers  below  those  de¬ 
termined  above.  (Sec.  301,  50  Stat.  909; 
7  U.S.C.,  1131) 

Done  at  Washington,  D.  C.,  this  10th 
day  of  February,  1941.  Witness  my  hand 
and  seal  of  the  Department  of  Agricul¬ 
ture. 

[seal]  Claude  R.  Wickard, 

Secretary  of  Agriculture. 

[F.  R.  Doc.  41-969;  Filed,  February  10,  1941; 

11:20  a.  m.J 


TITLE  10— ARMY:  WAR  DEPARTMENT 

CHAPTER  VIH— PROCUREMENT  AND 
DISPOSAL  OF  EQUIPMENT  AND 
SUPPLIES 

Part  81 — Procurement  of  Military 
Supplies  and  Animals  1 

§  81.10  Invitations  for  bids. 

***** 

(f)  Special  conditions  authorized  or 
required  to  be  included. 

***** 

(15)  Special  procedures  under  the  Bi¬ 
tuminous  Coal  Act  of  1937.  Invitations 
for  bids  for  bituminous  coal  will  include 
the  following  provisions: 

(i)  In  accordance  with  the  provisions 
of  subsection  (b)  of  Section  9  of  the  Bi¬ 
tuminous  Coal  Act  of  1937  (50  Stat.  72) 
approved  April  26,  1937,  the  coal  to  be 
furnished  to  the  United  States  under  the 
contract  shall  have  been  produced  at  a 
mine  or  mines  where — 

The  employees  of  the  producer  have 
the  right  to  organize  and  to  bargain  col¬ 
lectively  with  respect  to  their  hours  of 
labor,  wages,  and  working  conditions 
through  representatives  of  their  own 
choosing,  without  restraint,  coercion,  or 
interference  on  the  part  of  the  producer 
of  coal  at  said  mine  or  mines. 

The  producer  shall  not  interfere  with, 
restrain,  or  coerce  employees  in  the  exer¬ 
cise  of  their  said  rights,  nor  discharge  or 
discriminate  against  any  employee  for 
the  exercise  of  such  rights. 

No  employee  of  the  producer  and  no 
one  seeking  employment  with  him  or  it 
shall  be  required  as  a  condition  of  em- 


*§81.10  (f)  (15)  is  superseded. 
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ployment  to  join  any  association  of  em¬ 
ployees  for  collective  bargaining  in  the 
management  of  which  the  producer  has 
any  share  of  direction  or  control. 

(ii)  The  provisions  of  subsection  (c)  of 
section  9  of  the  Bituminous  Coal  Act  of 
1937,  reading  as  follows,  are  conditions 
of  the  contract: 

On  the  complaint  of  any  employee  of 
a  producer  of  coal,  or  other  interested 
party,  the  Commission  may  hold  a  hear¬ 
ing  to  determine  whether  any  producer 
supplying  coal  for  the  use  of  the  United 
States  or  any  agency  thereof  is  comply¬ 
ing  with  the  provisions  of  subsection  (a) 
of  this  section.  If  the  Commission  shall 
find  that  such  producer  is  not  comply¬ 
ing  with  such  provisions,  it  shall  certify 
its  findings  to  the  department  or  agency 
concerned.  Such  department  or  agency 
shall  thereupon  declare  the  contract  for 
the  supply  of  the  coal  of  such  producer 
to  be  canceled  and  terminated. 

(iii)  The  contractor  certifies  that  the 
coal  to  be  furnished  under  the  contract 
shall  have  been  produced  by  the  pro¬ 
ducer^)  and  at  the  mine(s)  indicated 
in  the  contractor’s  bid. 

(iv)  In  accordance  with  the  provisions 
of  subsection  (e)  of  section  3  of  the  Bi¬ 
tuminous  Coal  Act  of  1937,  the  bidder 
certifies  that  the  bid  price  does  not,  and 
in  event  of  award  that  the  contract  price 
shall  not,  include  the  excise  tax  of  one 
cent  per  ton  of  2,000  pounds  imposed  by 
subsection  (a)  of  said  section. 

Certificate.  Invoice  or  voucher  cover¬ 
ing  each  delivery  will  be  furnished  in 
triplicate  and  will  bear  the  following 
certificate: 

I  certify  that  the  above  bill  Is  correct  and 
Just;  that  payment  therefor  has  not  been 
received:  that,  except  as  otherwise  noted, 
all  of  the  articles,  materials,  and  supplies 

furnished  under  Purchase  Order  No. _ , 

Contract  No. _ _  if  unmanufactured  ar¬ 

ticles,  materials,  and  supplies,  have  been 
mined  or  produced  in  the  United  States,  and, 
if  manufactured  articles,  materials,  and  sup¬ 
plies,  have  been  manufactured  in  the  United 
States  substantially  all  from  articles,  mate¬ 
rials,  or  supplies  mined,  produced,  or  manu¬ 
factured,  as  the  case  may  be,  in  the  United 
States;  and  that  State  or  local  sales  taxes 
are  not  included  in  the  amounts  billed;  that 
the  United  States  received  the  benefit  of 
reduction,  if  any,  in  the  wage  rate,  in  accord¬ 
ance  with  stipulations  under  the  contract; 
that  the  stipulations  required  by  law  with 
respect  to  wages,  rights,  and  hours  of  work 
of  employees  have  been  complied  with;  that 
the  United  States  received  the  benefit  of  de¬ 
crease,  if  any,  in  freight  rates,  in  accordance 
with  the  stipulations  under  the  contract. 

Firm _ 

Signature _ 

Title . 

Note:  The  above  certificate  should  be 
printed,  stamped,  typed,  or  written  on  the 
Invoice  or  voucher  and  must  be  signed  in 
the  original  only  by  the  duly  authorized  rep¬ 
resentative  of  the  concern  billing.  Where 
it  is  impossible  to  Include  the  certificate  on 
the  face  of  the  invoice  or  voucher,  the  cer¬ 
tificate  will  be  placed  on  the  reverse  thereof. 
Additional  separate  sheet  for  the  certificate 
only  will  not  be  accepted. 


Minimum  price  provisions.  If,  after 
opening  of  bids  and  before  award  is 
made,  the  National  Bituminous  Coal 
Commission  shall  revise  minimum  prices 
then  in  effect,  all  bids  for  any  item  af¬ 
fected  by  such  revision  will  be  rejected 
and  new  invitation  for  bids  issued. 

If,  during  the  period  of  this  contract,  ' 
the  National  Bituminous  Coal  Commis¬ 
sion  shall  revise  minimum  prices  for  the 
class,  grade,  or  size  of  the  coal  produced 
at  the  mine  or  mines  named  in  this  con¬ 
tract,  the  contract  price  shall  be  increased 
or  decreased  by  the  amount  that  the  re¬ 
vised  minimum  price  is  more  or  less  than 
the  minimum  price  previously  in  effect  on 
all  shipments  made  from  mine  on  and 
after  effective  date  of  revised  minimum 
prices. 

If,  at  any  time  during  the  life  of  this 
contract,  should  there  be  no  effective  min¬ 
imum  price  as  established  by  the  Na¬ 
tional  Bituminous  Coal  Division  for  the 
coal  specified,  the  Government  reserves 
the  right  to  cancel  the  contract.  (R.  S. 
3709;  41  U.S.C.  5;  31  Stat.  905;  32  Stat. 
514;  10  U.S.C.  1201)  [Proc.  Cir.  7,  W.D., 
Jan.  29,  19411 

[seal]  E.  S.  Adams, 

Major  General, 

The  Adjutant  General. 

[F.  R.  Doc.  41-961;  Filed,  February  8,  1941; 

9:30  a.  m.] 


Part  81 — Procurement  of  Military 
Supplies  and  Animals  1 

§  81.33  Open  market  procurement; 
authorizations. 

***** 

(f)  Purchases  amounting  to  $2,000  or 
less.  Purchases  amounting  to  $2,000  or 
less  which  are  made  without  advertising 
under  authority  of  sec.  1  (a) ,  act  July  2, 
1940  (Public,  No.  703,  76th  Cong.) .  This 
authority  is  applicable  only  to  funds  ap¬ 
propriated  for  the  War 'Department  for 
national  defense  purposes  for  the  fiscal 
year  ending  June  30,  1941.  Competition 
should  be  obtained,  but  if  impracticable, 
the  reason  must  be  stated.  This  method 
of  purchase  does  not  do  away  with  the 
requirement  that  purchase  must  be  made 
under  schedules  of  other  departments 
or  bureaus,  when  such  schedules  are 
mandatory,  except,  however,  in  cases  of 
emergency;  but  the  nature  of  the  emer¬ 
gency  must  be  stated  in  each  applicable 
case.  (Sec.  1  a) ,  Act  July  2,  1940  (Pub¬ 
lic,  No.  703,  76th  Cong.) )  [Par.  4,  AR 
5-240,  Peb.  11,  1936,  as  amended  by  Proc. 
Cir.  8,  W.D.,  Feb.  3,  1941] 

[seal]  E.  S.  Adams, 

Major  General, 

The  Adjutant  General. 

[F.  R.  Doc.  41-960;  Filed,  February  7,  1941; 
4:41  p.  m.] 

I  *§81.33  (f)  Is  superseded. 


TITLE  16-COMMERCIAL  PRACTICES 
FEDERAL  TRADE  COMMISSION 
[Docket  No.  3616] 

Part  3 — Digest  of  Cease  and  Desist 
Orders 

IN  THE  MATTER  OF  NATIONAL  DISTRIBUTORS, 
ETC. 

§  3.48  (b)  (2.3)  Disparaging  competi¬ 
tors  and  their  products — Goods — Law 
compliance:  §  3.69  (a)  (6.5)  Misrepre¬ 
senting  oneself  and  goods — Business 
status,  advantages  or  connections — Gov¬ 
ernment  connection:  §3.69  (a)  (11) 
Misrepresenting  oneself  and  goods— 
Business  status,  advantages  or  connec¬ 
tions — Personnel  or  staff:  §  3.69  (b)  (5.3) 
Misrepresenting  oneself  and  goods— 
Goods — Government  standards  or  speci¬ 
fications:  §  3.69  (b)  (7.4)  Misrepresent¬ 
ing  oneself  and  goods — Goods — Law  or 
legal  requirements:  §  3.69  (b)  (15.7) 
Misrepresenting  oneself  and  goods— 
Goods — Scientific  or  other  relevant  facts: 

§  3.69  (b)  (16.8)  Misrepresenting  one¬ 
self  and  goods — Goods — Unique  nature 
or  advantages.  In  connection  with  offer, 
etc.,  in  commerce,  of  a  so-called  income 
audit  service,  sold  and  distributed  under 
name  Income  Audit  Service,  or  any  book¬ 
keeping,  accounting  or  business  record 
system,  whether  sold  under  that  name  or 
any  other  name,  representing,  among 
other  things,  as  in  order  set  forth,  (1) 
that  respondent’s  agents,  salesmen  or 
canvassers  are  officers,  agents  or  repre¬ 
sentatives  of,  or  that  they  are  in  any 
manner  connected  with,  the  United 
States  Government  or  any  department 
or  agency  thereof,  and  (2)  that  respond¬ 
ent’s  bookkeeping,  accounting,  business 
record  system  or  income  audit  service  is 
necessary  or  required  under  the  laws  of 
the  United  States  or  under  the  rules, 
regulations  or  orders  of  any  department 
or  agency  thereof,  or  that  all  other  in¬ 
come  tax  record  systems  or  services  must 
be  replaced  by  respondent’s  said  system 
or  service,  prohibited.  (Sec.  5,  38  Stat. 
719,  as  amended  by  sec.  3,  52  Stat.  112; 
15  U.S.C.,  Supp.  IV,  sec.  45b)  [Cease 
and  desist  order,  National  Distributors, 
etc.,  Docket  3616,  January  23,  1941] 

§  3.69  (b)  (5.2)  Misrepresenting  one¬ 
self  and  good  s — Goods — Government 
source  or  origin:  §  3.69  (b)  (7.4)  Mis¬ 
representing  oneself  and  goods — Goods— 
Law  or  legal  requirements:  §  3.69  (b) 
(15.7)  Misrepresenting  oneself  and 
goods — Goods — Scientific  or  other  rele¬ 
vant  facts:  §  3.69  (b)  (16)  Misrepre¬ 
senting  oneself  and  goods — Goods — 
Source  or  origin — Government:  §  3.69 
(b)  (16.8)  Misrepresenting  oneself  and 
goods — Goods — Unique  nature  or  advan¬ 
tages.  In  connection  with  offer,  etc.,  in 
commerce,  of  a  so-called  income  audit 
service,  sold  and  distributed  under  name 
Income  Audit  Service,  or  any  bookkeep¬ 
ing,  accounting  or  business  record  sys- 
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tern,  whether  sold  under  that  name  or 
any  other  name,  representing,  among 
other  things,  as  in  order  set  forth,  (1) 
that  respondent’s  bookkeeping,  account¬ 
ing,  business  record  system  or  income 
audit  service  is  produced  by  or  sold  and 
distributed  under  the  direction  of  the 
United  States  Government  or  any  de¬ 
partment  or  agency  thereof,  and  (2)  that 
prospective  purchasers  who  fail  to  pur¬ 
chase  and  use  respondent’s  said  income 
audit  service  or  record  keeping  system 
will  be  subject  to  arrest  or  imprisonment 
because  of  their  failure  to  purchase  and 
use  said  services,  prohibited.  (Sec.  5, 

38  Stat.  719,  as  amended  by  sec.  3,  52 
Stat.  112;  15  U.S.C.,  Supp.  IV,  r  ’5b) 
[Cease  and  desist  order,  Natic 
tributors,  etc.,  Docket  3616,  Jan 
19411 

In  the  Matter  of  A.  F.  Duverger,  an  Indi¬ 
vidual  Doing  Business  Under  the  Names 
and  Styles  of  National  Distributors  and 
Income  Audit  Service 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in 
the  City  of  Washington,  D.  C.,  on  the 
23rd  day  of  January,  A.  D.  1941. 

This  proceeding  having  been  heard 1  by 
the  Federal  Trade  Commission  upon  the 
complaint  of  the  Commission,  the  answer 
of  respondent,  testimony  and  other  evi¬ 
dence  taken  before  examiners  of  the 
Commission,  theretofore  duly  designated 
by  it,  in  support  of  the  allegations  of  said 
complaint  and  in  opposition  thereto, 
brief  filed  by  counsel  for  the  Commission 
(no  brief  having  been  filed  on  behalf  of 
the  respondent  and  oral  argument  not 
having  been  requested)  and  the  Commis¬ 
sion  having  made  its  findings  as  to  the 
facts  and  its  conclusion  that  said  re¬ 
spondent  has  violated  the  provisions  of 
the  Federal  Trade  Commission  Act; 

It  is  ordered.  That  respondent,  A.  F. 
Duverger,  an  individual,  his  representa¬ 
tives,  agents  and  employees,  directly  or 
through  any  corporate  or  other  device, 
in  connection  with  the  offering  for  sale, 
sale  and  distribution  of  a  so-called  in¬ 
come  audit  service,  sold  and  distributed 
under  the  name  Income  Audit  Service,  or 
any  bookkeeping,  accounting  or  business 
record  system  whether  sold  under  the 
name  Income  Audit  Service  or  any  other 
name  in  commerce,  as  commerce  is  de¬ 
fined  in  the  Federal  Trade  Commission 
Act,  do  forthwith  cease  and  desist  from 
representing,  directly  or  by  implication: 

(1)  That  respondent’s  agents,  sales¬ 
men  or  canvassers  are  officers,  agents,  or 
representatives  of,  or  that  they  are  in 
any  manner  connected  with,  the  United 
States  Government  or  any  department 
or  agency  thereof ; 

(2)  That  respondent’s  bookkeeping, 
accounting,  business  record  system  or  in¬ 
come  audit  service  is  necessary  or  re¬ 
quired  under  the  laws  of  the  United 
States  or  under  the  rules,  regulations  or 
orders  of  any  department  or  agency 
thereof;  or  that  all  other  income  tax 


’4  f.r.  mi. 


record  systems  or  services  must  be  re¬ 
placed  by  respondent’s  said  system  or 
service; 

(3)  That  respondent’s  bookkeeping, 
accounting,  business  record  system  or 
income  audit  service  is  produced  by  or 
sold  and  distributed  under  the  direction 
of  the  United  States  Government  or  any 
department  or  agency  thereof; 

(4)  That  prospective  purchasers  who 
fail  to  purchase  and  use  respondent’s  said 
income  audit  service  or  record  keeping 
system  will  be  subject  to  arrest  or  im¬ 
prisonment  because  of  their  failure  to 
purchase  and  use  said  services. 

It  is  further  ordered,  That  respondent 
shall,  within  sixty  (60)  days  after  service 
upon  him  of  this  order,  file  with  the 
j  Commission  a  report  in  writing,  setting 
S  forth  in  detail  the  manner  and  form  in 
which  he  has  complied  with  this  order. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 

IF.  R.  Doc.  41-972;  Filed.  February  10,  1941; 

11:24  a.  m.] 


[Docket  No.  3874] 

Part  3 — Digest  of  Cease  and  Desist 
Orders 

in  the  matter  of  scientific  manufactur¬ 
ing  COMPANY,  INC.,  ET  AL. 

§  3.6  (t)  Advertising  falsely  or  mis¬ 
leadingly — Qualities  or  properties  of 
■product:  §  3.6  (x)  Advertising  falsely  or 
misleadingly — Results:  §  3.6  (y)  Ad¬ 
vertising  falsely  or  misleadingly — Safety: 

§  3.6  (ylO)  Advertising  falsely  or  mis¬ 
leadingly — Scientific  or  other  relevant 
facts:  §  3.7  Aiding,  assisting,  or  abetting 
unfair  or  unlawful  act  or  practice:  §  3.66 
Furnishing  means  and  instrumentalities 
of  misrepresentation  or  deception.  In 
connection  with  offer,  etc.,  in  commerce, 
of  pamphlets,  and  on  the  part  of  respond¬ 
ent  Scientific  Manufacturing  Company, 
Inc.,  and  its  officers,  and  respondent 
Howard  J.  Force,  individually  and  as 
president  thereof,  and  their  respective 
representatives,  etc.,  representing  (1) 
that  the  use  of  food  prepared  or  kept  in 
aluminum  utensils  is  dangerous  to  health 
of  the  consumer,  (2)  that  the  preparation 
or  storage  of  food  in  such  utensils  causes 
the  formation  of  poisons,  (3)  that  the 
preparation,  cooking  or  storage  of  food  in 
such  utensils  imparts  aluminum  in  quan¬ 
tities  sufficient  to  cause  injury  to  the 
health  of  the  consumer,  or  that  aluminum 
so  imparted  has  a  cumulative  effect  upon 
the  system  of  the  consumer,  (4)  that  such 
utensils  easily  corrode  or  pit  and  thereby 
provide  lodgment  for  bacteria  and  spores, 
both  poisonous  and  otherwise,  or  (5)  that 
the  consumption  of  food  prepared  or 
stored  in  aluminum  containers  will  cause 
cancer,  Bright’s  disease,  diabetes,  liver 
trouble,  indigestion,  constipation,  ulcers, 
carbuncles,  nervousness,  poisoning,  or 
any  other  disease  or  ailment  of  the 
human  body;  or  making  or  causing  the 
making  of  any  false  statements  or  repre¬ 


sentations  with  respect  to  the  effect  that 
the  consumption  of  food  prepared, 
cooked  or  stored  in  such  utensils  might 
have,  or  has  had,  on  the  health  of  the 
consumer  or  consumers  of  such  foods, 
which  statements  unfairly  disparage  the 
quality,  value  or  use  of  aluminum  cook¬ 
ing  or  storage  utensils;  prohibited.  (Sec. 

5,  38  Stat.  719,  as  amended  by  sec.  3,  52 
Stat.  112;  15  U.S.C.,  Supp.  IV,  sec.  45b) 
[Cease  and  desist  order,  Scientific  Manu¬ 
facturing  Company,  Inc.,  et  al.,  Docket 
3874,  January  23,  19411 
In  the  Matter  of  Scientific  Manufactur¬ 
ing  Company,  Inc.,  a  Corporation,  and 
Howard  J.  Force,  Individually,  and  as 
President  of  Scientific  Manufacturing 
Company,  Die. 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in 
the  City  of  Washington,  D.  C.,  on  the 
23d  day  of  January,  A.  D.  1941. 

This  proceeding  having  been  heard1 
by  the  Federal  Trade  Commission  upon 
the  complaint  of  the  Commission,  the 
answers  of  the  respondents,  testimony 
and  other  evidence  taken  before  John  W. 
Addison,  an  examiner  of  the  Commis¬ 
sion,  theretofore  duly  designated  by  it,  in 
support  of  the  allegations  of  said  com¬ 
plaint  and  in  opposition  thereto,  brief 
in  support  of  the  complaint,  respondents 
not  having  filed  brief  and  oral  argument 
not  having  been  requested,  and  the  Com¬ 
mission  having  made  its  findings  as  to 
the  facts  and  its  conclusion  that  said 
respondents  have  violated  the  provisions 
of  the  Federal  Trade  Commission  Act; 

It  is  ordered.  That  the  respondents, 
Scientific  Manufacturing  Company,  Inc., 
and  its  officers,  and  Howard  J.  Force, 
individually  and  as  President  of  the  Sci¬ 
entific  Manufacturing  Company,  Inc., 
and  their  respective  representatives, 
agents  and  employees,  directly  or  through 
any  corporate  or  other  device,  in  connec¬ 
tion  with  the  offering  for  sale,  sale  and 
distribution  of  pamphlets  in  commerce, 
as  “commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

(1)  Representing  that  the  use  of  food 
prepared  or  kept  in  aluminum  utensils 
is  dangerous  to  the  health  of  the 
consumer; 

(2)  Representing  that  the  preparation 
or  storage  of  food  in  aluminum  utensils 
causes  the  formation  of  poisons; 

(3)  Representing  that  the  preparation, 
cooking  or  storage  of  food  in  aluminum 
utensils  imparts  aluminum  in  quantities 
sufficient  to  cause  injury  to  the  health  of 
the  consumer,  or  that  the  aluminum  so 
imparted  has  a  cumulative  effect  upon 
the  system  of  the  consumer; 

(4)  Representing  that  aluminum 
utensils  easily  corrode  or  pit  and  there¬ 
by  provide  lodgment  for  bacteria  and 
spores,  both  poisonous  and  otherwise; 

(5)  Representing  that  the  consump¬ 
tion  of  food  prepared  or  stored  in  alumi¬ 
num  containers  will  cause  cancer, 
Bright’s  Disease,  diabetes,  liver  trouble. 
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Indigestion,  constipation,  ulcers,  car¬ 
buncles,  nervousness,  poisoning,  or  any 
other  disease  or  ailment  of  the  human 
body; 

(6)  Making  or  causing  the  making  of 
any  false  statements  or  representations 
with  respect  to  the  effect  that  the  con¬ 
sumption  of  food  prepared,  cooked  or 
stored  in  such  utensils  might  have,  or  has 
had,  on  the  health  of  the  consumer  or 
consumers  of  such  foods,  which  state¬ 
ments  unfairly  disparage  the  quality, 
value  or  use  of  aluminum  cooking  *tr 
storage  utensils. 

It  is  further  ordered,  That  the  respond¬ 
ents  shall,  within  sixty  (60)  days  after 
service  upon  them  of  this  order,  file  with 
the  Commission  a  report  in  writing,  set¬ 
ting  forth  in  detail  the  manner  and  form 
in  which  they  have  complied  with  this 
order. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 

IF.  R.  Doc.  41-973;  Filed,  February  10,  1941; 

11:25  a.  m.] 


[Docket  No.  4312] 

Part  3 — Digest  of  Cease  and  Desist 
Orders 

IN  THE  MATTER  OF  WALLACE  BROWN,  INC. 

§  3.6  (i)  Advertising  falsely  or  mislead¬ 
ingly — Free  goods  or  service:  §  3.6  (ee) 
Advertising  falsely  or  misleadingly— 
Terms  and  conditions:  §  3.72  (e)  Offer¬ 
ing  deceptive  inducements  to  purchase — 
Free  goods:  §  3.72  (nlO)  Offering  decep  ¬ 
tive  inducements  to  purchase — Terms  and 
conditions:  §  3.80  (i)  Securing  agents  or 
representatives  falsely  or  misleadingly — 
Terms  and  conditions.  Using,  in  connec¬ 
tion  with  offer,  etc.,  in  commerce,  of 
greeting  cards  and  similar  products,  the 
words  “free”  or  “free  sample”,  or  any 
other  word  or  words  indicating  a  gift  or 
gratuity,  to  designate,  describe  or  refer 
to  merchandise  delivered  to  members  of 
the  public  which  is  not  delivered  without 
cost  and  unconditionally,  prohibited. 
(Sec.  5,  38  Stat.  719,  as  amended  by  Sec. 
3,  52  Stat.  112;  15  U.S.C.,  Supp.  IV,  sec. 
45b)  TCease  and  desist  order,  Wallace 
Brown,  Inc.,  Docket  4312,  January  23, 
19411 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in 
the  City  of  Washington,  D.  C.,  on  the 
23d  day  of  January,  A.  D.  1941. 

This  proceeding  having  been  heard 1  by 
the  Federal  Trade  Commission  upon  the 
complaint  of  the  Commission,  the 
amended  answer  of  the  respondent  and 
a  stipulation  as  to  the  facts  entered  into 
between  the  respondent  herein  and  W.  T. 
Kelley,  Chief  Counsel  for  the  Commis¬ 
sion,  which  provides,  among  other  things, 
that  without  further  evidence  or  other 
intervening  procedure,  the  Commission 
may  issue  and  serve  upon  the  respondent 
herein  findings  as  to  the  facts  and  con- 
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elusion  based  thereon  and  an  order  dis¬ 
posing  of  the  proceeding,  and  the 
Commission  having  made  its  findings  as 
to  the  facts  and  conclusion  that  said  re¬ 
spondent  has  violated  the  provisions  of 
the  Federal  Trade  Commission  Act; 

It  is  ordered,  That  the  respondent, 
Wallace  Brown,  Inc.,  a  corporation,  its 
officers,  representatives,  agents  and  em¬ 
ployees,  directly  or  through  any  corporate 
or  other  device,  in  connection  with  the 
offering  for  sale,  sale  and  distribution  of 
greeting  cards  and  similar  products  in 
commerce,  as  “commerce”  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from: 

Using  the  words  “free”  or  “free  sample”, 
or  any  other  word  or  words  indicating  a 
gift  or  gratuity,  to  designate,  describe  or 
refer  to  merchandise  delivered  to  mem¬ 
bers  of  the  public  which  is  not  delivered 
without  cost  and  unconditionally. 

It  is  further  ordered,  That  the  respond¬ 
ent  shall,  within  sixty  (60)  days  after 
service  upon  it  of  this  order,  file  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  order. 

By  the  Commission. 

!  seal]  Otis  B.  Johnson, 

Secretary. 

[F.  R.  Dec.  41-975;  Filed,  February  10,  1941; 

11:25  a.  m.] 


[Docket  No.  4034] 

Part  3 — Digest  of  Cease  and  Desist 
Orders 

IN  THE  MATTER  OF  THE  ROBINSON  CLAY 
PRODUCT  COMPANY  ET  AL. 

§  3.24  (a)  1.7)  Coercing  and  intimi¬ 
dating  —  Competitors  —  By  threatening 
disciplinary  action  or  otherwise:  §  3.27 
(d)  Combining  or  conspiring — To  en¬ 
hance,  maintain  or  unify  prices:  §  3.27 
(h)  Combining  or  conspiring — To  re¬ 
strain  and  monopolize  trade.  In  con¬ 
nection  with  the  offer,  sale  and  distribu¬ 
tion  of  building  materials  including 
vitrified  pipe,  in  commerce,  and  on  the 
part  of  numerous  respondent  corpora¬ 
tions,  partnerships  and  individuals  tand 
including  corporation  and  partnership 
respectively  engaged  as  subsidiary  and 
sales  outlet,  at  city  of  Rochester,  of  two 
manufacturers  of  such  pipe,  among 
other  things,  with  plants  and  places  of 
business  in  other  states,  and  some 
twenty-five  or  more  other  respondents 
engaged  as  jobbers  or  dealers  in  pur¬ 
chase  and  sale  of  building  materials, 
including  vitrified  pipe,  and  in  purchas¬ 
ing  such  products  from  such  manufac¬ 
turers  or  their  sales  subsidiaries,  in  other 
states,  and  in  maintaining  yards  for 
temporary  storage  of  said  products  until 
sold  and  delivered  to  customers  in  or 
near  said  city,  except  as  to  carload  or 
truckload  quantities  regularly  shipped 
direct  from  place  of  manufacture,  as 
aforesaid,  to  ultimate  consumers  at  or 
near  said  city],  entering  into  and  carry¬ 
ing  out  any  understanding,  agreement, 


combination  or  conspiracy  between  and 
among  any  two  or  more  of  said  respond¬ 
ents,  for  the  purpose  or  with  the  effect 
of  restraining,  restricting  or  monopoliz¬ 
ing,  or  eliminating  competition  in  the 
sale  in  interstate  commerce  of  building 
materials,  including  vitrified  pipe,  and 
as  a  part  of  such  understanding,  agree¬ 
ment,  combination  or  conspiracy,  (l) 
agreeing  to  fix  and  maintain  and  fixing 
and  maintaining  uniform  or  minimum 
delivered  prices,  terms,  discounts  and 
conditions  of  sale;  (2)  inducing  or  co¬ 
ercing  members  of  the  industry  to  raise 
the  prices  quoted  by  them  to  the  uniform 
or  minimum  delivered  prices,  terms,  dis¬ 
counts  and  conditions  resulting  from 
said  understanding,  agreement,  combi¬ 
nation  or  conspiracy;  (3)  holding  meet¬ 
ings  among  themselves  or  with  any  or¬ 
ganization  or  association  created  by 
them,  or  some  of  them,  to  devise  methods 
of  exerting  influence,  pressure,  or  other 
means  of  inducing  or  requiring  dealers 
in  building  materials,  including  vitrified 
pipe,  to  fix,  establsh  or  maintain  prices, 
or  to  fix,  establish  and  publish  prices  for 
building  materials,  including  vitrified 
pipe,  or  to  abide  by  or  adhere  to  any  uni¬ 
form  price  list  resulting  from  said  under¬ 
standing,  agreement,  combination  or 
conspiracy;  and  (4)  using  and  engaging 
in  other  cooperative  acts  and  practices 
in  promoting  the  establishment  of  and 
carrying  out  said  understanding,  agree* 
ment,  combination  or  conspiracy;  pro¬ 
hibited.  (Sec.  5, 38  Stat.  719,  as  amended 
by  Sec.  3,  52  Stat.  112;  15  U.S.C.,  Supp. 
IV,  sec.  45b)  [Cease  and  desist  order, 
The  Robinson  Clay  Product  Company, 
et  al.,  Docket  4034,  January  29,  1941]. 

In  the  Matter  of  The  Robinson  Clay 
Product  Company,  a  corporation:  The 
Robinson  Clay  Product  Company  of 
New  York,  a  corporation;  Universal 
Sewer  Pipe  Corporation,  a  corpora¬ 
tion;  Rochester  Builders  Supply  As¬ 
sociation,  an  association  of  build¬ 
ing  supply  dealers;  Edwin  C.  Kael- 
ber,  individually  and  as  secretary 
of  the  Rochester  Builders  Supply  As¬ 
sociation;  Russell  L.  Pinkley  and  Ur¬ 
ban  G.  Weckesser,  copartners  doing 
business  under  the  firm  name  and  style 
of  Empire  Clay  Products  Co.;  Frank  A. 
Seiser,  an  individual  doing  business 
under  the  firm  name  and  style  of  Acme 
Builders’  Supply  Co.;  American  Clay 
&  Cement  Corporation,  a  corporation; 
Nazareth  L.  Montalbine  and  George  E. 
Hartman,  copartners  doing  business 
under  the  firm  name  and  style  of 
Barnard  Service  &  Supply  Co.;  Britton 
Stone  &  Supply  Corporation,  a  corpo¬ 
ration;  Comae  Builders’  Supply  Corp., 
a  corporation;  Gaetano  Della  Pietra,  an 
individual;  Domine  Builders  Supply  Co., 
Inc.,  a  corporation;  John  G.  Bianchi, 
an  individual  doing  business  under  the 
firm  name  and  style  of  Flower  City 
Builders’  Supply  Company;  Goodstone 
Manufacturing  Co.,  Inc.,  a  corporation ; 
H.  D.  Grey  Corporation,  a  corporation; 
Hutchison-Rathbun,  Inc.,  a  corpora¬ 
tion;  The  Irondequoit  Coal  and  Supply 
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Company,  a  corporation ;  Keystone 
Builders  Supply  Company,  Inc.,  a  cor¬ 
poration;  Mann  Builders  Supply  Co., 
Inc.,  a  corporation;  Leslie  E.  Fields  and 
Lena  Matthews,  copartners  doing  busi¬ 
ness  under  the  firm  name  and  style  of 
Matthews  &  Fields;  R.  B.  Mason,  an 
individual  doing  business  under  the 
firm  name  and  style  of  Russell  B. 
Mason  Company;  Ardean  R.  Miller, 
Inc.,  a  corporation;  Monroe  Block  Co., 
Inc.,  a  corporation;  William  Heydweil- 
ler,  an  individual  doing  business  under 
the  firm  name  and  style  of  Peoples 
Coal  &  Lumber  Co.;  George  Rappl  and 
George  Hoenig,  copartners  doing  busi¬ 
ness  under  the  firm  name  and  style  of 
Rappl  &  Hoenig  Co.;  Rochester  Lime 
&  Cement  Corporation,  a  corporation; 
Rochester  Lumber  Company,  a  corpo¬ 
ration;  Schaeffer  Brothers  Builders 
Supply  Co.,  Inc.,  a  corporation;  Stone- 
vncd  Builders  Supply,  Inc.,  a  corpora¬ 
tion;  Theodore  H.  Sioan  Brick  &  Tile 
Co.,  Inc.,  a  corporation;  Van  de  Visse 
&  Kildea  Lumber  Co.,  Inc.,  a  corpora¬ 
tion;  Joseph  L.  Weckesser,  an  individ¬ 
ual ;  Whitmore- Rauber  &  Vicinus,  a 
corporation;  Sinamus  &  Beck,  Inc.,  a 
corporation;  Pitts  ford  Lumber  Co., 
Inc.,  a  corporation;  Schreib  &  Watson, 
Inc.,  a  corporation 

At  a  regular  session  of  the  Federal 
Trade  Commission  held  at  its  office  in 
the  City  of  Washington,  D.  C.,  on  the 
29th  day  of  January,  A.  D.  1941. 

This  proceeding  having  been  heard1 
by  the  Federal  Trade  Commission  upon 
the  complaint  of  the  Commission  and  the 
answers  of  respondents:  The  Robinson 
Clay  Product  Company  of  New  York; 
Russell  L.  Pinkley  and  Urban  G.  Weckes¬ 
ser,  copartners  doing  business  under  the 
firm  name  and  style  of  Empire  Clay 
Products  Co.;  American  Clay  &  Cement 
Corporation,  a  corporation;  Nazareth  L. 
Montalbine  and  George  E.  Hartman,  co¬ 
partners  doing  business  under  the  firm 
name  and  style  of  Barnard  Service  & 
Supply  Co.;  Comae  Builders’  Supply 
Corp.,  a  corporation;  Domine  Builders 
Supply  Co.,  Inc.,  a  corporation;  John  G. 
Bianchi,  an  individual  doing  business  un¬ 
der  the  firm  name  and  style  of  Flower 
City  Builders’  Supply  Company;  Good- 
stone  Manufacturing  Co.,  Inc.,  a  corpo¬ 
ration;  H.  D.  Gray  Corporation,  a  cor¬ 
poration;  Hutchison-Rathbun,  Inc.,  a 
corporation;  Keystone  Builders  Supply 
Company,  Inc.,  a  corporation;  Mann 
Builders  Supply  Co.,  Inc.,  a  corporation; 
Leslie  E.  Reids  and  Lena  Matthews,  co¬ 
partners  doing  business  under  the  firm 
name  and  style  of  Matthews  &  Reids; 
B  B.  Mason,  an  individual  doing  business 
under  the  firm  name  and  style  of  Rus- 
sdl  B.  Mason  Company;  Ardean  R.  Mil¬ 
ler,  Inc.,  a  corporation;  Monroe  Block 
Co;>  Inc.,  a  corporation;  William  Heyd- 
weiller,  an  individual  doing  business  un¬ 
der  the  firm  name  and  style  of  Peoples 
Coal  &  Lumber  Co.;  George  Rappl  and 
George  Hoenig,  copartners  doing  busi- 
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ness  under  the  firm  name  and  style  of 
Rappl  &  Hoenig  Co.;  Rochester  Lime  & 
Cement  Corporation,  a  corporation; 
Rochester  Lumber  Company,  a  corpora¬ 
tion;  Schaeffer  Brothers  Builders  Supply 
Co.,  Inc.,  a  corporation;  Stonewood 
Builders  Supply,  Inc.,  a  corporation; 
Theodore  H.  Swan  Brick  &  Tile  Co.,  Inc., 
a  corporation;  Van  de  Visse  &  Kildea 
Lumber  Co.,  Inc.,  a  corporation;  Joseph 
L.  Weckesser,  an  individual;  Whitmore- 
Rauber  &  Vicinus,  a  corporation;  Sina¬ 
mus  &  Beck,  Inc.,  a  corporation;  Pittsford 
Lumber  Co.,  Inc.,  a  corporation;  and 
Schreib  &  Watson,  Inc.,  a  corporation,  in 
which  answers  said  respondents  admit  all 
the  material  allegations  of  fact  set  forth 
in  said  complaint  and  state  that  they 
waive  all  intervening  procedure  and  fur¬ 
ther  hearing  as  to  said  facts,  and  the 
Commission  having  made  its  findings  as 
to  the  facts  and  conclusion  that  said  re¬ 
spondents  have  violated  the  provisions 
of  the  Federal  Trade  Commission  Act; 

It  is  ordered,  That  the  respondents 
The  Robinson  Clay  Product  Company  of 
New  York,  a  corporation;  Russell  L.  Pink- 
ley  and  Urban  G.  Weckesser,  copartners 
doing  business  under  the  firm  name  and 
style  of  Empire  Clay  Products  Co.; 
American  Clay  &  Cement  Corporation,  a 
corporation;  Nazareth  L.  Montalbine  and 
George  E.  Hartman,  copartners  doing 
business  under  the  firm  name  and  style 
of  Barnard  Service  &  Supply  Co.;  Comae 
Builders’  Supply  Corp.,  a  corporation; 
Domine  Builders  Supply  Co.,  Inc.,  a  cor¬ 
poration;  John  G.  Bianchi,  an  individual 
doing  business  under  the  firm  name  and 
style  of  Flower  City  Builders’  Supply 
Company;  Goodstone  Manufacturing 
Co.,  Inc.,  a  corporation;  H.  D.  Grey  Cor¬ 
poration,  a  corporation;  Hutchison- 
Rathbun,  Inc.,  a  corporation;  Keystone 
Builders  Supply  Company,  Inc.,  a  corpo¬ 
ration;  Mann  Builders  Supply  Co.,  Inc., 
a  corporation;  Leslie  E.  Reids  and  Lena 
Matthews,  copartners  doing  business 
under  the  firm  name  and  style  of  Mat¬ 
thews  &  Reids;  R.  B.  Mason,  an  indi¬ 
vidual  doing  business  under  the  firm 
name  and  style  of  Russell  B.  Mason 
Company;  Ardean  R.  Miller,  Inc.,  a  cor¬ 
poration,  Monroe  Block  Co.,  Inc.,  a  cor¬ 
poration;  William  Heydweiller,  an  indi¬ 
vidual  doing  business  under  the  firm 
name  and  style  of  Peoples  Coal  &  Lum¬ 
ber  Co.;  George  Rappl  and  George 
Hoenig,  copartners  doing  business  under 
the  firm  name  and  style  of  Rappl  & 
Hoenig  Co.;  Rochester  Lime  &  Cement 
Corporation,  a  corporation;  Rochester 
Lumber  Company,  a  corporation; 
Schaeffer  Brothers  Builders  Supply  Co., 
Inc.,  a  corporation;  Stonewood  Builders 
Supply,  Inc.,  a  corporation;  Theodore  H. 
Swan  Brick  &  Tile  Co.,  Inc.,  a  corpora¬ 
tion;  Van  de  Visse  &  Kildea  Lumber  Co., 
Inc.,  a  corporation;  Joseph  L.  Weckesser, 
an  individual;  Whitmore-Rauber  &  Vici¬ 
nus,  a  corporation;  Sinamus  &  Beck., 
Inc.,  a  corporation;  Rttsford  Lumber  Co., 
Inc.,  a  corporation;  and  Schreib  &  Wat¬ 
son,  Inc.,  a  corporation,  their  respective 
officers,  representatives,  agents  and  em¬ 
ployees,  directly  or  through  any  corpo¬ 


rate  or  other  device,  in  connection  with 
the  offering  for  sale,  sale  and  distribution 
of  building  materials,  including  vitrified 
pipe,  in  commerce,  as  “commerce”  is  de¬ 
fined  in  the  Federal  Trade  Commission 
Act,  do  forthwith  cease  and  desist  from 
entering  into  and  carrying  out  any  un¬ 
derstanding,  agreement,  combination  or 
conspiracy  between  and  among  any  two 
or  more  of  said  respondents,  for  the  pur¬ 
pose  or  with  the  effect  of  restraining, 
restricting  or  monopolizing,  or  eliminat¬ 
ing  competition  in  the  sale  in  interstate 
commerce  of  building  materials,  includ¬ 
ing  vitrified  pipe,  and  as  a  part  of  such 
understanding,  agreement,  combination 
or  conspiracy  from  doing  any  of  the 
folowing  acts  or  things: 

(a)  Agreeing  to  fix  and  maintain  and 
fixing  and  maintaining  uniform  or  min¬ 
imum  delivered  prices,  terms,  discounts 
and  conditions  of  sale; 

(b)  Inducing  or  coercing  members  of 
the  industry  to  raise  the  prices  quoted  by 
them  to  the  uniform  or  minimum  de¬ 
livered  prices,  terms,  discounts  and  con¬ 
ditions  resulting  from  said  understand¬ 
ing,  agreement,  combination  or  con¬ 
spiracy; 

(c)  Holding  meetings  among  them¬ 
selves  or  with  any  organization  or  asso¬ 
ciation  created  by  them,  or  some  of  them, 
to  devise  methods  of  exerting  influence, 
pressure,  or  other  means  of  inducing  or 
requiring  dealers  in  building  materials, 
including  vitrified  pipe,  to  fix,  establish 
or  maintain  prices  or  to  fix,  establish 
and  publish  prices  for  building  materials, 
including  vitrified  pipe,  or  to  abide  by  or 
adhere  to  any  uniform  price  list  result¬ 
ing  from  said  understanding,  agreement, 
combination  or  conspiracy ; 

(d)  Using  and  engaging  in  other  co¬ 
operative  acts  and  practices  in  pro¬ 
moting  the  establishment  of  and  carry¬ 
ing  out  said  understanding,  agreement, 
combination  or  conspiracy; 

It  is  further  ordered,  That  this  com¬ 
plaint  be,  and  is,  hereby  dismissed  as  to 
the  respondent  Frank  A.  Seiser,  de¬ 
ceased,  an  individual  who  formerly  did 
business  under  the  firm  name  and  style 
of  Acme  Builders’  Supply  Co.,  because 
of  his  death; 

It  is  further  ordered,  That  this  com¬ 
plaint  be,  and  the  same  hereby  is,  dis¬ 
missed  as  to  respondent  Britton  Stone 
and  Supply  Corporation  because  of  the 
change  of  name  and  ultimate  bank¬ 
ruptcy  of  that  concern. 

It  is  further  ordered,  That  the  case 
herein  be,  and  the  same  hereby  is,  closed 
as  to  respondents  The  Robinson  Clay 
Product  Company,  a  corporation;  Uni¬ 
versal  Sewer  Pipe  Corporation,  a  cor¬ 
poration;  Rochester  Builders  Supply 
Association,  an  association  of  building 
supply  dealers;  Edwin  C.  Kaelber,  indi¬ 
vidually  and  as  secretary  of  the 
Rochester  Builders  Supply  Association; 
Gaetano  Della  Pietra,  an  individual; 
and  The  Irondequoit  Coal  and  Supply 
Company,  a  corporation,  without  preju¬ 
dice  to  the  right  of  the  Commission  to 
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resume  trial  of  this  proceeding  as  to 
them  should  the  facts  warrant; 

It  is  further  ordered,  That  all  of  the 
respondents  hereinbefore  ordered  to 
cease  and  desist  from  the  practices  de¬ 
scribed  herein  shall,  within  sixty  (60) 
days  after  service  upon  them  of  this 
order,  file  with  the  Commission  a  report 
in  writing  setting  forth  in  detail  the 
manner  and  form  in  which  they  have 
complied  with  this  order. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 

[P.  R.  Doc.  41-974;  Piled,  February  10,  1941; 

11:25  a.  m] 


TITLE  26— INTERNAL  REVENUE 

CHAPTER  I— BUREAU  OF  INTERNAL 
REVENUE 
(T.D.  5037) 

Part  30 — Regulations  Under  the  Excess 
Profits  Tax  Act  of  1940 

Sec. 


30.0 

Scope  of  regulations. 

30.710-1 

Scope  of  tax. 

30.710-2 

Measure  and  rate  of  tax. 

30.711  (a)  — 1 

Excess  profits  net  income  for 
the  taxable  year. 

30.711  (a)-2 

Excess  profits  net  income  if 
income  credit  is  used. 

30.711  (a) -3 

Excess  profits  net  income  if 
invested  capital  credit  is 
used. 

30.711  ( a )  —4 

Tax  for  period  of  less  than 
twelve  months. 

30.711  (b)-l 

Computation  of  excess  profits 
net  income  for  taxable 
years  in  base  period. 

30.712-1 

Excess  profits  credit;  allow¬ 
ance. 

30.713-1 

Excess  profits  credit  based  on 
income — Determination  of 
average  base  period  net 
income. 

30.713-2 

Excess  profits  credit  based 
on  income;  adjustments 
in  excess  profits  credit  on 
account  of  capital  changes. 

30.714-1 

Excess  profits  credit  based 
on  invested  capital. 

30.715-1 

Determination  of  invested 
capital. 

30.718-1 

Determination  of  daily  equity 
invested  capital;  money 
and  property  paid  in. 

30.718  2 

Determination  of  daily  equity 
Invested  capital;  accumu¬ 
lated  earnings  and  profits. 

30.718  3 

Determination  of  daily  equity 
invested  capital;  distribu¬ 
tions  in  stock. 

30.718-4 

Determination  of  daily  equity 
invested  capital;  reduc¬ 
tions  by  distributions. 

30.718-5 

Determination  of  daily  equity 
invested  capital;  adjust¬ 
ments  on  account  of  re¬ 
ceipt  of  property  on  cer¬ 
tain  tax-free  liquidations. 

30719-1 

Borrowed  invested  capital. 

30.720-1 

Reduction  of  average  in¬ 
vested  capital  for  inadmis¬ 
sible  assets. 

30.721-1 

Abnormalities  in  Income  in 
taxable  year. 

30.721-2 

Income  arising  out  of  a 
claim,  award,  judgment, 
or  decree,  or  interest 
thereon. 

30.721-3 

Long-term  contracts. 

Sec. 

30.721- 4 

30.721- 5 

30.721- 6 

30.721- 7 


30.722- 1 

30.723- 1 


30.724-1 


30.726-1 

30.725- 2 

30.725- 3 

30.726- 1 

30.727- 1 

30.729- 1 

30.729- 2 

30.729- 3 

30.730- 1 

30.730- 2 

30.730- 3 

30.730- 4 

30.731- 1 

30.740- 1 

30.740- 2 

30.740- 3 


30.741- 1 

30.742- 1 

30.743- 1 

30.750- 1 

30.750- 2 

30.750- 3 

30.750- 4 

30.751- 1 

30.751- 2 

30.752- 1 

30.752- 2 


30.752-3 


30.752-4 


30.752-5 


Exploration,  discovery,  pros¬ 
pecting,  research,  or  de¬ 
velopment. 

Change  in  accounting  period 
or  method  of  accounting. 
Income  derived  by  lessee 
from  termination  of  lease. 
Dividends  on  stock  of  foreign 
corporations  other  than 
foreign  personal-holding 
companies. 

Adjustment  of  abnormali¬ 
ties  in  income  or  capital. 
Rules  where  equity  invested 
capital  cannot  be  deter¬ 
mined  under  section  718. 
Invested  capital  of  certain 
foreign  corporations  and 
corporations  entitled  to 
benefits  of  section  251. 
Taxation  of  personal  service 
corporations. 

Definition  of  personal  serv¬ 
ice  corporation. 

Election  as  to  taxability. 
Corporations  completing  con¬ 
tracts  under  Merchant 
Marine  Act  of  1936. 

Exempt  corporations. 

Time  and  place  for  filing  re¬ 
turns. 

Time  for  payment  of  tax. 
Foreign  tax  credit. 
Consolidated  excess  profits 
tax  returns  of  affiliated 
corporations. 

Formation  of  and  changes  in 
affiliated  group. 

Corporations  to  be  included 
in  consolidated  excess 
profits  tax  returns. 

Foreign  corporations  which 
may  be  treated  as  domestic 
corporations. 

Corporations  which  mine 
strategic  metals. 

Purpose  and  scope  of  Supple¬ 
ment  A. 

Transactions  whereby  a  cor¬ 
poration  becomes  an  ac¬ 
quiring  corporation. 

Base  period  and  base  period 
years  of  acquiring  corpora¬ 
tion. 

Election  of  income  credit. 
Average  base  period  net  in¬ 
come. 

Net  capital  changes. 

Purpose  and  scope  of  Supple¬ 
ment  B. 

Exchange. 

Control. 

Highest  bracket  amount. 
Property  paid  in  for  stock. 
Limitation  on  borrowed  cap¬ 
ital. 

Nature  and  function  of  high¬ 
est  bracket  amount. 

Daily  invested  capital  of 
transferor  upon  exchange 
for  purpose  of  computing 
highest  bracket  amount; 
application  of  section 
752  (a). 

Highest  bracket  amount  of 
transferor  and  transferee 
for  year  following  exchange 
where  transferor  in  con¬ 
trol;  application  of  section 
752  (b)  (2)  and  (c)  (2). 
Highest  bracket  amount  of 
transferor  and  transferee 
for  year  following  exchange 
where  transferor  not  in 
control;  application  of  sec¬ 
tion  752  (b)  (3)  and 

(c)  (3). 

Highest  bracket  amount  of 
transferor  and  transferee 
for  year  following  certain 
exchanges  under  section 
112  (b)  (5);  application  of 
section  752  (b)  (4)  and 
(c)  (4). 


Sec. 

30.752- 6  Highest  bracket  amount  of 

transferee  for  year  follow¬ 
ing  certain  112  (b)  (0) 
liquidations;  application  of 
section  752  (c)  (5). 

30.752- 7  Highest  bracket  amount  for 

year  after  exchange  or 
liquidation  where  more 
than  one  transaction  in 
same  taxable  year;  appli¬ 
cation  of  section  752  (d! 
(3).  ’ 

30.762-8  '  Highest  bracket  amount  of 

transferor  and  transferee 
for  taxable  year  of  ex- 
change. 

Title  II — Excess  Profits  Tax  (Second 
Revenue  Act  of  1940) 

Sec.  201.  Excess  profits  tax  of  1940. 

The  Internal  Revenue  Code  is  amended  by 
inserting  after  section  706  the  following  new 
subchapter  which  may  be  cited  as  the  “Excess 
Profits  Tax  Act  of  1940”: 

subchapter  e — excess  profits  tax 
Part  I 

*  *  *  •  • 

Sec.  728.  Meaning  of  terms  used. 

The  terms  used  in  this  subchapter  shall 
have  the  same  meaning  as  when  used  in 
Chapter  1. 

Sec.  729.  Laws  applicable. 

(a)  General  rule.  All  provisions  of  law 
(including  penalties)  applicable  in  respect  of 
the  taxes  imposed  by  Chapter  1,  shall,  insofar 
as  not  inconsistent  with  this  subchapter,  be 
applicable  in  respect  of  the  tax  imposed  by 
this  subchapter. 

§  30.0  Scope  of  regulations.  These 
regulations  deal  with  the  excess  profits 
tax  imposed  by  the  Excess  Profits  Tax 
Act  of  1940  (subchapter  E  of  chapter  2 
of  the  Internal  Revenue  Code),  which 
Act  is  referred  to  in  these  regulations  as 
the  “Act,”  and  which  tax  is  referred  to  in 
these  regulations  as  the  “excess  profits 
tax.”  Such  tax  is  to  be  distinguished 
from  the  excess-profits  tax  based  on  de¬ 
clared  value  capital  stock  imposed  by 
subchapter  B  of  chapter  2  of  the  Internal 
Revenue  Code,  referred  to  in  these  regu¬ 
lations  as  the  “declared  value  excess- 
profits  tax,”  and  so  designated  by  section 
506  of  the  Second  Revenue  Act  of  1940, 
which  tax  continues  in  effect  and  comple¬ 
ments  the  capital  stock  tax. 

Each  section,  subsection,  or  paragraph 
of  the  Internal  Revenue  Code  set  forth 
in  these  regulations  shall  be  considered  as 
a  part  of  the  respective  regulations  sec¬ 
tion  to  which  is  corresponds. 

Each  section  of  the  regulations  has 
been  given  a  key  number  corresponding  to 
the  number  of  the  section,  subsection,  or 
paragraph  of  the  Internal  Revenue  Code 
which  the  regulations  section  interprets. 
Inasmuch  as  the  regulations  constitute 
Part  30  of  Title  26  of  the  1941  Supplement 
to  the  Code  of  Federal  Regulations,  each 
key  number  is  preceded  by  the  number  30 
and  a  decimal  point.  The  key  number  is 
followed  by  a  dash  ( — )  and  the  identify¬ 
ing  number  of  the  regulations  sections. 

The  regulations  heretofore  issued 
under  section  725  relating  to  personal 
service  corporations  as  Paragraph  1 
Treasury  Decision  5036, 1  approved  Febru- 
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ary  5,  1941,  and  the  regulations  hereto¬ 
fore  issued  under  section  729  relating  to 
the  time  and  place  for  filing  returns  and 
the  time  for  payment  of  the  tax  as  Treas¬ 
ury  Decision  5025/  approved  December  21, 
1940,  are  hereby  superseded.* 

*§§  30.0  to  30.752-8,  inclusive,  issued  under 
the  authority  contained  in  section  62  of  the 
Internal  Revenue  Code  (53  Stat.  32),  as  made 
applicable  by  section  729  of  the  Internal  Reve¬ 
nue  Code,  added  by  the  Second  Revenue  Act 
of  1940  (Public,  No.  801,  76th  Cong.,  3d  sess.), 
and  the  statutory  provisions  which  they 
lollow. 

Sec.  710.  Imposition  of  Tax. 

(a)  Imposition.  There  shall  be  levied, 
collected,  and  paid,  for  each  taxable  year 
beginning  after  December  31,  1939,  on  the 
adjusted  excess  profits  net  income,  as  defined 
in  subsection  (b),  of  every  corporation  (ex¬ 
cept  a  corporation  exempt  under  section 
727)  a  tax  as  follows: 

(1)  Upon  adjusted  excess  profits  net  in¬ 
comes  of  less  than  $20,000,  25  per  centum 
of  the  adjusted  excess  profits  net  income. 

$5,000  upon  adjusted  excess  profits  net 
incomes  of  $20,000;  and  upon  adjusted  excess 
profits  net  incomes  in  excess  of  $20,000,  and 
not  in  excess  of  $50,000,  30  per  centum  in 
addition  of  such  excess. 

$14,000  upon  adjusted  excess  profits  net 
Incomes  of  $50,000;  and  upon  adjusted  ex¬ 
cess  profits  net  incomes  in  excess  of  $50,000, 
and  not  in  excess  of  $100,000,  35  per  centum 
in  addition  of  such  excess. 

$31,500  upon  adjusted  excess  profits  net 
incomes  of  $100,000;  and  upon  adjusted  ex¬ 
cess  profits  net  incomes  in  excess  of  $100,000; 
and  not  in  excess  of  $250,000,  40  per  centum 
in  addition  of  such  excess. 

$91,500  upon  adjusted  excess  profits  net 
incomes  of  $250,000;  and  upon  adjusted  ex¬ 
cess  profits  net  incomes  in  excess  of  $250,000, 
and  not  in  excess  of  $500,000,  45  per  centum 
in  addition  of  such  excess. 

$204,000  upon  adjusted  excess  profits  net 
incomes  of  $500,000;  and  upon  adjusted  ex¬ 
cess  profits  net  incomes  in  excess  of  $500,000, 

50  per  centum  in  addition  of  such  excess. 

(2)  Application  of  rates  in  case  of  certain 
exchanges.  If  the  taxpayer’s  highest  bracket 
amount  for  the  taxable  year  computed  under 
section  752  (relating  to  certain  exchanges) 
is  less  than  $500,000,  then  in  the  application 
of  paragraph  (1)  of  this  subsection  to  such 
taxpayer,  in  lieu  of  each  amount,  other  than 
the  percentages,  specified  in  such  paragraph, 
there  shall  be  substituted  an  amount  which 
bears  the  same  ratio  to  the  amount  so  speci¬ 
fied  as  the  highest  bracket  amount  so  com¬ 
puted  bears  to  $500,000. 

(b)  Definition  of  adjusted,  excess  profits 
net  income.  As  used  in  this  section,  the 
term  “adjusted  excess  profits  net  income”  in 
the  case  of  any  taxable  year  means  the  ex¬ 
cess  profits  net  income  (as  defined  in  section 
111)  minus  the  sum  of: 

(1)  Specific  exemption.  A  specific  exemp¬ 
tion  of  $5,000; 

(2)  Excess  profits  credit.  The  amount  of 
the  excess  profits  credit  allowed  under  sec¬ 
tion  712;  and 

(3)  Unused  excess  profits  credit.  In  the 
case  of  a  taxpayer  the  normal -tax  net  income 

which  for  the  taxable  year  is  not  more  than 
*25.000.  the  amount  by  which  the  excess 
profits  credit  for  the  preceding  taxable  year 
(a  beginning  after  December  31,  1939)  ex¬ 
ceeds  the  excess  profits  net  income  for  such 
preceding  taxable  year. 

§30.710-1  Scope  of  tax.  The  excess 
profits  tax  is  imposed  upon  the  adjusted 
excess  profits  net  income  of  every  cor¬ 
poration,  both  domestic  and  foreign,  for 
each  income-tax  taxable  year  beginning 
after  December  31,  1939,  except  certain 
corporations  which  are  exempt.  (See 
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section  727.)  A  corporation  the  excess 
profits  net  income  of  which,  computed  as 
provided  in  section  711  (a)  (2)  and  (3), 
is  not  greater  than  $5,000  need  not  file 
an  excess  profits  tax  return.  (See  section 
729  (b) .)  A  personal  service  corporation, 
as  defined  in  section  725,  may  elect  not 
to  be  subject  to  the  excess  profits  tax, 
thereby  making  its  income  taxable  to  its 
shareholders  as  provided  in  Supplement 
S  of  chapter  1  of  the  Internal  Revenue 
Code.  (See  section  725.)  * 

§  30.710-2  Measure  and  rate  of  tax. 
The  tax  is  based  on  the  adjusted  excess 
profits  net  income  for  the  taxable  year. 
The  adjusted  excess  profits  net  income  is 
determined  by  deducting  from  the  excess 
profits  net  income  (determined  as  pro¬ 
vided  in  section  711)  the  sum  of; 

(a)  A  specific  exemption  of  $5,000, 

(b)  The  excess  profits  credit  allowed 
by  section  712,  or  section  741  in  the  case 
of  certain  reorganizations,  and 

(c)  A  carry-over,  in  certain  cases,  of 
the  unused  excess  profits  credit  of  the 
preceding  taxable  year. 

The  unused  excess  profits  credit  carry¬ 
over  consists  of  the  amount  by  which  the 
excess  profits  credit  for  the  preceding 
taxable  year  exceeds  the  excess  profits  net 
income  for  such  preceding  taxable  year, 
and  is  available  only  if  the  preceding 
taxable  year  began  after  December  31, 
1939,  and  if  the  normal-tax  net  income 
of  the  corporation  for  the  current  tax- 
I  able  year  does  not  exceed  $25,000. 

As  to  the  exemption  of  income  derived 
from  certain  mining  operations,  see  sec¬ 
tion  731,  and  as  to  the  excess  profits  tax 
of  corporations  completing  contracts  un¬ 
der  the  Merchant  Marine  Act  of  1936,  see 
section  726. 

The  following  table  shows  the  excess 
profits  tax  due  for  taxable  years  begin¬ 
ning  after  December  31,  1939,  upon  cer¬ 
tain  specified  amounts  of  adjusted  excess 
profits  net  income.  In  each  instance  the 
first  figure  of  the  adjusted  excess  profits 
net  income  in  the  adjusted  excess  profits 
net  income  .column  is  to  be  excluded  and 
the  second  figure  included.  The  per¬ 
centage  given  opposite  applies  to  the  ex¬ 
cess  of  income  over  the  first  figure  in  the 
adjusted  excess  profits  net  income  col¬ 
umn.  The  last  column  gives  the  total 
excess  profits  tax  on  an  adjusted  excess 
profits  net  income  equal  to  the  second 
figure  in  the  excess  profits  net  income 
column. 


Excess  Profits  Tajc  Table 

Adjusted  excess  profits  net  income 

Percent 

Total 
excess 
profits  tax 

$0  to  $20,000  . . . . 

25 

$5,000 

$20,000  to  $50,000 . 

30 

14,000 

$50 $00  to  $100,000 . 

35 

31,500 
91,  500 

$100,000  to  $250.000 . 

40 

$250’000  to  $500,000 . 

45 

204,000 

$500,000  up....'. . 

50 

The  excess  profits  tax  for  any  amount 
of  adjusted  excess  profits  net  income  not 
stated  in  round  figures  in  the  table  is 
computed  by  adding  to  the  excess  profits 


tax  for  the  largest  amount  stated  which 
is  less  than  the  adjusted  excess  profits 
net  income,  the  excess  profits  tax  upon 
the  excess  over  that  amount  at  the  rate 
indicated  in  the  table. 

The  computation  of  the  tax  is  illus¬ 
trated  by  the  following  example; 

Example.  The  X  Corporation  has  for 
the  calendar  year  1940  an  excess  profits 
net  income  of  $800,000.  The  amount  of 
its  excess  profits  credit  as  allowed  under 
section  712  is  $195,000.  The  excess  prof¬ 
its  tax  of  the  corporation  for  the  calendar 
year  1940  is  $254,000,  computed  as 
follows: 

Excess  profits  net  income _ $800, 000 

Less: 

Specific  exemption _  $5,  000 

Excess  profits  credit _  195, 000 

-  200,000 

Adjusted  excess  profits  net  income-  600, 000 
Computation  of  excess  profits  tax: 

Tax  on  $500,000  (see  table) . .  204,000 

Tax  on  $100,000  at  50  percent _  50, 000 

Total _  254,  000 

Adjustments  are  required  in  the  above 
excess  profits  tax  table  in  the  case  of 
corporations  which  have  been  through 
certain  tax-free  exchanges  or  liquida¬ 
tions  (after  December  31, 1939)  described 
in  sections  750  and  752  and  which,  as  a 
consequence,  have  a  highest  bracket 
amount  of  less  than  $500,000.  For  defi¬ 
nition  and  computation  of  highest 
bracket  amount  see  sections  750  (e)  and 
752.  Such  adjustment  is  accomplished 
by  applying  to  such  table  the  ratio  of 
the  corporation’s  highest  bracket  amount, 
adjusted  as  provided  in  section  752,  to 
what  its  highest  bracket  amount  would 
have  been  if  the  adjustments  required  by 
section  752  had  not  been  made,  that  is 
$500,000.  Thus,  if  the  highest  bracket 
amount  of  a  corporation  as  computed 
under  section  752  is  only  $300,000,  the 
dollar  amounts  in  the  table  applicable 

300,000 

to  such  corporation  will  be  only  5000OO’ 

or  60  percent,  of  the  amounts  therein  set 
forth.  The  left-hand  column  (headed 
“Adjusted  Excess  Profits  Net  Income”) 
of  the  table  applicable  to  such  a  corpora¬ 
tion  would  therefore  read  $0  to  $12,000, 
$12,000  to  $30,000,  $30,000  to  $60,000, 
$60,000  to  $150,000,  $150,000  to  $300,000, 
and  $300,000  up.  The  right-hand  col¬ 
umn  (headed  “Total  Excess  Profits  Tax”) 
would  read  $3,000,  $8,400,  $18,900,  $54,900, 
and  $122,400.  The  middle,  or  percentage, 
column  would  remain  unchanged. 

The  table  as  so  revised  would  be  appli¬ 
cable  whether  the  corporation’s  excess 
profits  credit  is  based  on  income  or  in¬ 
vested  capital.  If,  after  the  adjustments 
provided  by  section  752,  the  highest 
bracket  amount  of  a  corporation  is  still 
$500,000,  no  adjustment  in  the  table  is 
necessary,  since  the  ratio  of  the  highest 
bracket  amount  to  $500,000  will  produce 
a  percentage  of  100.  The  highest  bracket 
amount  of  a  corporation  can  never  ex¬ 
ceed  $500,000,  and  therefore  any  adjust- 
■  ment  in  the  table  required  by  section 
710  (a)  (2)  will  operate  the  reduce  the 
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dollar  amounts  appearing  therein  and 
thus  to  increase  the  total  tax. 

If  the  facts  relative  to  the  X  Corpora¬ 
tion  were  the  same  as  assumed  in  the 
preceding  example  in  this  section  except 
that  the  X  Corporation  has  a  highest 
bracket  amount  of  only  $300,000  instead 
of  $500,000,  the  excess  profits  tax  of  such 
corporation  for  the  calendar  year  1940 
would  be  $272,400,  computed  as  follows: 


Computation  of  excess  profits  tax: 

Tax  on  $300,000  from  table  as 

revised _ $122,  400 

Tax  on  $300,000  at  50  percent _  150, 000 


Total .  272,  400 


If  the  highest  bracket  amount  of  a 
corporation  were  an  amount  other  than 
$300,000,  and  less  than  $500,000,  the  re¬ 
vision  of  the  excess  profits  tax  table 
would  be  correspondingly  different.  For 
example,  if  the  highest  bracket  amount 
were  $200,000,  the  adjusted  figures  would 
be  40  percent,  in  lieu  of  60  percent,  of 
the  dollar  amounts  set  forth  in  the  table. 

For  computation  of  tax  for  periods  of 
less  than  twelve  months,  see  section  711 
(a)  (3)  .* 

Sec.  711.  Excess  profits  net  income. 

(a)  Taxable  years  beginning  after  Decem¬ 
ber  31,  1939.  The  excess  profits  net  income 
for  any  taxable  year  beginning  after  Decem¬ 
ber  31,  1939,  shall  be  the  normal-tax  net 
income,  as  defined  in  section  13  (a)  (2),  for 
such  year  except  that  the  following  adjust¬ 
ments  shall  be  made: 

(1)  Excess  profits  credit  computed  under 
income  credit.  If  the  excess  profits  credit  is 
computed  under  section  713,  the  adjustments 
shall  be  as  follows: 

(A)  Income  taxes.  The  deduction  for  taxes 
shall  be  Increased  by  an  amount  equal  to 
the  tax  (not  including  the  tax  under  section 
102)  under  Chapter  1  for  such  taxable  year; 

(B)  Long-term  gains  and  losses.  There 
shall  be  excluded  long-term  capital  gains  and 
losses.  There  shall  be  excluded  the  excess 
of  gains  from  the  sale  or  exchange  of  prop¬ 
erty  held  for  more  than  eighteen  months 
which  is  of  a  character  which  is  subject  to 
the  allowance  for  depreciation  provided  in 
section  23  (1)  over  the  losses  from  the  sale 
or  exchange  of  such  property: 

(C)  Income  from  retirement  or  discharge 
of  bonds,  and  so  forth.  There  shall  be  ex¬ 
cluded,  in  the  case  of  any  taxpayer,  income 
derived  from  the  retirement  or  discharge  by 
the  taxpayer  of  any  bond,  debenture,  note, 
or  certificate  or  other  evidence  of  indebted¬ 
ness,  if  the  obligation  of  the  taxpayer  has 
been  outstanding  for  more  than  eighteen 
months,  including,  in  case  the  issuance  was 
at  a  premium,  the  amount  includible  in  in¬ 
come  for  such  year  solely  because  of  such 
retirement  cr  discharge; 

(D)  Refunds  and  interest  on  Agricultural 
Adjustment  Act  taxes.  There  shall  be  ex¬ 
cluded  income  attributable  to  refund  of  tax 
paid  under  the  Agricultural  Adjustment  Act 
of  1933,  as  amended,  and  interest  upon  any 
such  refund; 

(E)  Recoveries  of  bad  debts.  There  shall 
be  excluded  income  attributable  to  the  re¬ 
covery  of  a  bad  debt  if  a  deduction  with 
reference  to  such  debt  was  allowable  from 
gross  Income  for  any  taxable  year  beginning 
prior  to  January  1,  1940; 

(P)  Dividends  received.  The  credit  for 
dividends  received  shall  apply,  without  limi¬ 
tation,  to  dividends  on  stock  of  domestic 
corporations. 

(2)  Excess  profits  credit  computed  under 
invested  capital  credit.  If  the  excess  profits 
credit  is  computed  under  section  714,  the 
adjustments  shall  be  as  follows: 

(A)  Ditridends  received.  The  credit  for 
dividends  received  shall  apply,  without 
limitation,  to  all  dividends  on  stock  of  all 


corporations,  except  dividends  (actual  or 
constructive)  on  stock  of  foreign  personal¬ 
holding  companies; 

(B)  Interest.  The  deduction  for  interest 
shall  be  reduced  by  an  amount  equal  to  50 
per  centum  of  so  much  of  such  interest  as 
represents  interest  on  the  indebtedness  in¬ 
cluded  in  the  dally  amounts  of  borrowed  cap¬ 
ital  (determined  under  section  719  (a)); 

(C)  Income  taxes.  The  deduction  for 
taxes  shall  be  increased  by  an  amount  equal 
to  the  tax  (not  Including  the  tax  under  sec¬ 
tion  102)  under  Chapter  1  for  such  taxable 
year; 

(D)  Long-term  gains  and  losses.  There 
shall  be  excluded  long-term  capital  gains 
and  losses.  There  shall  be  excluded  the 
excess  of  gains  from  the  sale  or  exchange  of 
property  held  for  more  than  eighteen  months 
which  is  of  a  character  which  is  subject  to 
the  allowance  for  depreciation  provided  in 
section  23  (1)  over  the  losses  from  the  sale 
or  exchange  of  such  property; 

(E)  Income  from  retirement  or  discharge 
of  bonds,  and  so  forth.  There  shall  be  ex¬ 
cluded,  in  the  case  of  any  taxpayer,  income 
derived  from  the  retirement  or  discharge  by 
the  taxpayer  of  any  bond,  debenture,  note, 
or  certificate  or  other  evidence  of  indebted¬ 
ness,  if  the  obligation  of  the  taxpayer  has 
been  outstanding  for  more  than  eighteen 
months,  including,  in  case  the  issuance  was 
at  a  premium,  the  amount  includible  in  in¬ 
come  for  such  year  solely  because  of  such 
retirement  or  discharge; 

(F)  Refunds  and  interest  on  agricultural 
adjustment  act  taxes.  There  shall  be  ex¬ 
cluded  income  attributable  to  refund  of  tax 
paid  under  the  Agricultural  Adjustment  Act 
of  1933,  as  amended,  and  interest  upon  any 
such  refund; 

(G)  Interest  on  certain  government  obli¬ 
gations.  The  normal-tax  net  income  shall 
be  increased  by  an  amount  equal  to  the 
amount  of  the  interest  on  obligations  held 
during  the  taxable  year  which  are  described 
in  section  22  (b)  (4)  any  part  of  the  interest 
from  which  is  excludable  from  gross  income 
or  allowable  as  a  credit  against  net  income, 
if  the  taxpayer  has  so  elected  under  section 
720  (d);  and 

(H)  Recoveries  of  bad  debts.  There  shall 
be  excluded  income  attributable  to  the  re¬ 
covery  of  a  bad  debt  if  a  deduction  with 
reference  to  such  debt  was  allowable  from 
gross  Income  for  any  taxable  year  beginning 
prior  to  January  1,  1940. 

(3)  Taxable  year  less  than  twelve  months. 
If  the  taxable  year  is  a  period  of  less  than 
twelve  months  the  excess  profits  net  income 
shall  be  placed  on  an  annual  basis  by  multi¬ 
plying  the  amount  thereof  by  the  number 
of  days  in  the  twelve  months  ending  with 
the  close  of  the  taxable  year  and  dividing 
by  the  number  of  days  in  the  taxable  year. 
The  tax  shall  be  such  part  of  the  tax  com¬ 
puted  on  such  annual  basis  as  the  number  of 
days  in  the  taxable  year  is  of  the  number 
of  days  in  the  twelve  months  ending  with 
the  close  of  the  taxable  year. 

§30.711  (a)-l  Excess  profits  net  in¬ 
come  for  the  taxable  year.  Two  methods 
are  provided  for  determining  the  excess 
profits  net  income  for  the  taxable  year. 
One  method,  that  provided  by  section  711 
(a)  (1),  is  to  be  used  if  the  excess  profits 
credit  is  computed  under  section  713, 
which  credit  is  referred  to  in  these  regu¬ 
lations  as  the  income  credit.  The  other 
method,  that  provided  by  section  711  (a) 
(2),  is  to  be  used  if  the  excess  profits 
credit  is  computed  under  section  714, 
which  credit  is  referred  to  in  these  regu¬ 
lations  as  the  invested  capital  credit.  As 
to  corporations  having  the  option  to  elect 
as  between  the  income  credit  and  the 
invested  capital  credit,  and  corporations 
required  to  use  the  invested  capital  credit, 
see  sections  712  and  741.  The  normal- 
tax  net  income  for  the  taxable  year  as 


defined  in  section  13  (a)  (2)  must  first 
be  ascertained  under  either  method.  The 
normal-tax  net  income  may  be  a  minus 
quantity  for  the  purpose  of  section  711  if 
and  to  the  extent  not  attributable  to  a 
net  operating  loss  deduction.  The  nor¬ 
mal-tax  net  income  having  been  deter¬ 
mined,  certain  adjustments  must  be  made 
as  provided  in  section  711  (a)  (1)  or 
(2) ,  whichever  is  applicable.* 

§30.711  (a) -2  Excess  profits  net  in¬ 
come  if  income  credit  is  used.  If  the  ex¬ 
cess  profits  credit  for  the  taxable  year  is 
computed  under  section  713,  the  normal- 
tax  net  income  for  such  year  shall  be 
adjusted  as  provided  in  section  711  (a) 
(1). 

In  making  the  adjustment  provided  in 
section  711  (a)  (1)  (A),  the  amount  by 
which  the  deduction  for  taxes  is  to  be  in¬ 
creased  is  an  amount  equal  to  the  tax  for 
the  taxable  year  under  chapter  1  (not 
including  the  tax  imposed  under  section 
102)  after  the  allowance  of  the  credit  for 
foreign  taxes  as  provided  in  sections  31 
and  131. 

In  making  the  adjustment  provided  in 
section  711  (a)  (1)  (C),  the  term  “in¬ 
debtedness”  as  used  therein  includes  in¬ 
debtedness  assumed  by  the  taxpayer  even 
though  such  indebtedness  is  evidenced,  so 
far  as  the  taxpayer  is  concerned,  only  by 
a  contract  (which  has  been  outstanding 
for  more  than  18  months)  with  the  per¬ 
son  whose  liabilities  have  been  assumed. 
Also,  a  renewal  obligation  is  to  be  con¬ 
sidered  to  be  outstanding  for  more  than 
eighteen  months  if  the  original  obliga¬ 
tions  and  the  renewal  obligations  taken 
together  have  been  outstanding  for  a 
total  of  more  than  eighteen  months.  The 
term  “other  evidence  of  indebtedness" 
does  not  include  open  account  book 
entries. 

The  refunds  of  Agricultural  Adjust¬ 
ment  Act  taxes  referred  to  in  section 
711  (a)  (1)  (B)  include  only  those  made 
under  Title  VII  of  the  Revenue  Act  of 
1936  and  refunds  made  to  processors 
under  section  15  (a)  of  the  Agricultural 
Adjustment  Act  as  reenacted  by  section 
601  of  the  Revenue  Act  of  1936. 

The  provisions  of  section  711  (a)  (1) 
(E),  relating  to  recoveries  of  bad  debts, 
are  not  applicable  in  the  case  of  a  tax¬ 
payer  using  the  reserve  method  of  treat¬ 
ing  bad  debts  as  provided  in  §§  19.23 
(k)-l  and  19.23  (k)-5  of  Regulations 
103. 

The  computation  of  the  excess  profits 
net  income  in  cases  where  the  income 
credit  is  used  may  be  illustrated  by  the 
following  example: 

Example.  The  facts  with  respect  to 
the  X  Corporation  for  the  calendar  year 
1940  are  as  follows: 

(1)  The  normal -tax  net  income  of  the 
corporation  is  $400,000. 

(2)  The  tax  of  the  corporation  under 
chapter  1  (excluding  any  tax  liability 
under  section  102  and  after  credit  for 
foreign  tax)  is  $83,000. 

(3)  The  corporation  has  long-term 
capital  gains  of  $100,000  and  long-term 
capital  losses  of  $75,000.  It  has  gains  of 
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$50,000  and  losses  of  $100,000  from  sales 
of  property  held  for  more  than  eighteen 
months  and  of  a  character  subject  to 
the  allowance  for  depreciation  provided 
in  section  23  (1) 

(4)  On  January  1,  1930,  the  corpora¬ 
tion  issued  at  a  premium  of  $40,000  bonds 
with  a  total  face  value  of  $800,000,  ma¬ 
turing  December  31,  1949.  On  January 
1,  1940,  the  corporation  purchases  one- 
half  of  the  amount  of  the  bonds  for 
$390,000.  For  the  years  1930  to  1939, 
inclusive,  it  had  returned  $10,000  as  in¬ 
come  with  respect  to  the  premium  on 
the  bonds  it  so  purchased.  The  corpora¬ 
tion  has  never  been  in  an  unsound  finan¬ 
cial  condition. 

(5)  The  corporation  derives  income  in 
the  amount  of  $400  attributable  to  refund 
of  tax  paid  under  the  Agricultural  Ad¬ 
justment  Act  of  1933,  as  amended,  and 
interest  upon  such  refund. 

(6)  For  the  calendar  year  1935,  the 
corporation  deducted  $10,000  as  a  bad 
debt,  which  deduction  was  allowable. 
During  the  calendar  year  1940,  it  recovers 
$5,000  with  respect  to  such  debt. 

(7)  The  corporation  receives  as  divi¬ 
dends:  $100,000  of  the  class  with  respect 
to  which  a  credit  is  allowed  by  section 
26  (b),  $20,000  from  a  China  Trade  Act 
corporation,  and  $20,000  from  a  foreign 
corporation  which  is  not  a  foreign  per¬ 
sonal-holding  company. 

If  the  income  credit  is  used,  the  excess 
profits  net  income  of  the  corporation  for 
the  calendar  year  1940  is  $231,600,  com¬ 
puted  as  follows: 

Normal-tax  net  income _ $400,  000 

Plus: 

Long-term  capital  losses _  75,  000 


Income  tax  under  chap¬ 
ter  1 _  $83,000 

Long-term  capital  gains.  100, 000 
Income  from  retirement 

of  bonds _  20, 000 

Income  from  refunds  of 
Agricultural  Adjust- 
ment  Act  taxes  and  in¬ 
terest  thereon _  400 

Income  from  recovery  of 

bad  debts _  5, 000 

Additional  dividends  re¬ 
ceived  credit  (100  per¬ 
cent  of  total  dividends 
of  $120,000  received 
from  domestic  corpo¬ 
rations  including  the 
China  Trade  Act  corpo¬ 
ration,  less  credit  of 
$85,000  already  allowed 
by  section  26  (b)  for 
dividends  received,  or 
$120,000  minus  $85,000 )  35,  000 

-  243, 400 

Excess  profits  net  income _  231, 600 

It  is  to  be  observed  that  no  adjustment 
under  section  711  (a)  (1)  (B)  is  required 
to  be  made  for  the  gains  and  losses  from 
the  sale  of  property  held  for  more  than 
eighteen  months  which  is  of  a  character 
subject  to  allowances  for  depreciation, 
since  such  losses  exceed  such  gains.  It 
18  to  be  observed  that  no  adjust¬ 
ment  under  section  711  (a)  (1)  (F)  isre- 
twired  to  be  made  for  the  $20,000  divi- 


dents  received  from  the  foreign  corpora¬ 
tion.* 

§30.711  (a) -3  Excess  profits  net  in¬ 
come  if  invested  capital  credit  is  used. 

If  the  excess  profits  credit  for  the  taxable 
year  is  computed  under  section  714,  the 
normal-tax  net  income  for  such  year 
shall  be  adjusted  as  provided  in  section 
711  (a)  (2).  Such  adjustments  are  the 
same  as  the  adjustments  provided  in 
section  711  (a)  (1)  except  that  the  fol¬ 
lowing  additional  adjustments  are  re¬ 
quired  to  be  made: 

(a)  There  shall  be  added  to  the  nor¬ 
mal-tax  net  income: 

(1)  An  amount  equal  to  50  percent  of 
the  deduction  for  interest  on  the  indebt¬ 
edness  included  in  the  daily  amounts  of 
borrowed  capital  (determined  under  sec¬ 
tion  719  (a) ) ;  and 

(2)  An  amount  equal  to  the  amount 
of  interest  on  obligations  held  during  the 
taxable  year  which  are  described  in  sec¬ 
tion  22  (b)  (4),  any  part  of  the  interest 
from  which  is  excludible  from  gross  in¬ 
come  or  allowable  as  a  credit  against  net 
income,  if  the  corporation  has  elected 
under  section  720  (d)  to  treat  such  inter¬ 
est  as  taxable  for  excess  profits  tax  pur¬ 
poses.  As  used  in  paragraph  (2),  the 
term  “interest”  includes,  in  the  case  of 
obligations  issued  at  a  discount,  so  much 
of  such  discount  as  (for  purposes  of 
determining  gain  or  loss  upon  sale  or 
other  disposition)  is  treated  as  interest 
in  the  hands  of  the  taxpayer  for  the 
taxable  year. 

(b)  There  shall  be  subtracted  from 
the  normal-tax  net  income  the  amount 
of  dividends  received  from  foreign  cor¬ 
porations,  except  dividends  (actual  or 
constructive)  on  stock  of  foreign  per¬ 
sonal-holding  companies. 

The  computation  of  the  excess  profits 
net  income  in  cases  where  the  invested 
capital  credit  is  used  may  be  illustrated 
by  the  following  example: 

Example.  The  facts  present  in  the  ex¬ 
ample  in  §  30.711  (a)-2  with  respect  to 
the  X  Corporation  are  also  present  with 
respect  to  the  Y  Corporation,  and  in 
addition  the  following  facts  are  present 
with  respect  to  the  latter  corporation: 

(a)  During  the  calendar  year  1940  the 
corporation  pays  interest  amounting  to 
$48,000  on  the  bonds  referred  to  in  (4) 
of  that  example. 

(b)  Throughout  the  entire  calendar 
year  1940  the  corporation  owns  $100,000 
of  Treasury  Bonds  1944-54  and  $100,000 
of  bonds  issued  by  a  State.  It  derives  in¬ 
come  for  the  year  1940  from  interest  on 
such  bonds  amounting  to  $6,000.  The 
corporation  elects  under  section  720  (d) 
to  increase  its  normal- tax  net  income  for 
excess  profits  tax  purposes  for  the  year 
1940  by  an  amount  equal  to  the  amount 
of  interest  on  all  obligations  held  during 
that  year  which  are  described  in  section 
22  (b)  (4). 

If  the  invested  capital  credit  is  used, 
the  excess  profits  net  income  of  the  cor¬ 


poration  for  the  calendar  year  1940  is 
$241,600,  computed  as  follows: 


Normal-tax  net  Income _ $400,000 

Plus: 

Long  -  term  capital 

losses _  $75, 000 

Fifty  percent  of  interest 
on  indebtedness  in¬ 
cluded  In  borrowed 

capital _  24, 000 

Interest  on  Government 
and  State  obliga-  ' 

tions _  6,  OOO 

-  105, 000 


505,000 

Less: 

Income  tax  under  chap¬ 
ter  1_._ _ _  83.000 

Lon  g-term  capital 

gains . . .  100,  OOO 

Income  from  retire¬ 
ment  of  bonds _  20, 000 

Income  from  refunds  of 
Agricultural  Adjust¬ 
ment  Act  taxes  and 

interest  thereon _  400 

Income  from  recovery  of 

bad  debts _  5, 000 


Additional  dividends  re¬ 
ceived  credit  ($140,- 
000  dividends  received 
from  both  domestic 
and  foreign  corpora¬ 
tions  less  credit  of 
$85,000  already  al¬ 
lowed  by  section  26 
(b)  for  dividends  re¬ 


ceived)  _  55,000 

-  263, 400 


Excess  profits  net  income 
under  section  711  (a) 

(2) _ _ _  241,600 


§30.711  (a)-4  Tax  for  period  of  less 
than  twelve  months.  Section  711  (a)  (3) 
provides  that  if  the  taxable  year  is  a 
period  of  less  than  twelve  months  the 
excess  profits  net  income  shall  be  placed 
on  an  annual  basis  by  multiplying  the 
amount  thereof  by  the  number  of  days 
in  the  twelve  months  ending  with  the 
close  of  the  taxable  year  and  by  dividing 
such  product  by  the  number  of  days  in 
the  taxable  year.  A  tentative  tax  shall 
then  be  computed  as  though  the  excess 
profits  net  income  were  the  amount  so 
ascertained.  The  actual  tax  for  the  tax¬ 
able  year  shall  be  an  amount  which 
bears  the  same  ratio  to  such  tentative 
tax  as  the  number  of  days  in  the  taxable 
year  bears  to  the  total  number  of  days 
in  the  twelve  months  ending  with  the 
close  of  the  taxable  year.  The  first  “tax¬ 
able  year”  of  a  corporation  which  files  a 
return  of  income  received  or  accrued 
from  the  date  of  its  incorporation  to  the 
end  of  its  first  accounting  period  is  a 
period  of  less  than  twelve  months,  where 
the  period  between  the  date  of  incorpo¬ 
ration  and  the  end  of  such  first  account¬ 
ing  period  is  less  than  12  months.* 

Sec.  711.  Excess  profits  net  income. 

*  *  •  •  • 

(b)  Taxable  years  in  base  period. 

(1)  General  rule  and  adjustments.  The 
excess  profits  net  income  for  any  taxable 
year  subject  to  the  Revenue  Act  of  1936  shall 
be  the  normal-tax  net  income,  as  defined 
in  section  13  (a)  of  such  Act;  and  for  any 
other  taxable  year  beginning  after  Decem¬ 
ber  31,  1937,  and  before  January  1,  1940, 
shall  be  the  special-class  net  Income,  as 
defined  in  section  14  (a)  of  the  applicable 
revenue  law.  In  either  case  the  following 
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adjustments  shall  be  made  (for  additional 
adjustments  In  case  of  certain  reorganiza¬ 
tions,  see  section  742  (e) ) : 

(A)  Income  taxes.  The  deduction  for 
taxes  shall  be  increased  by  an  amount  equal 
to  the  tax  (not  including  the  tax  under 
section  102)  for  such  taxable  year  under 
Title  I  or  Chapter  1,  as  the  case  may  be,  of 
the  revenue  law  applicable  to  such  year; 

(B)  Long-term  gains  and  losses.  There 
shall  be  excluded  long-term  capital  gains 
and  losses.  There  shall  be  excluded  the  ex¬ 
cess  of  gains  from  the  sale  or  exchange  of 
property  held  for  more  than  eighteen  months 
which  is  of  a  character  which  is  subject  to 
the  allowance  for  depreciation  provided  in 
section  23  (1)  over  the  losses  from  the  sale 
or  exchange  of  such  property; 

(C)  Income  from  retirement  or  discharge 
of  bonds,  and  so  forth.  There  shall  be  ex¬ 
cluded,  In  the  case  of  any  taxpayer,  Income 
derived  from  the  retirement  or  discharge  by 
the  taxpayer  of  any  bond,  debenture,  note, 
or  certificate  or  other  evidence  of  indebted¬ 
ness,  if  the  obligation  of  the  taxpayer  has 
been  outstanding  for  more  than  eighteen 
months,  including,  in  case  the  issuance  was 
at  a  premium,  the  amount  includible  in  in¬ 
come  for  such  year  solely  because  of  such 
retirement  or  discharge; 

(D)  Deductions  on  account  of  retirement 
or  discharge  of  bonds,  and  so  forth.  If  dur¬ 
ing  the  taxable  year  the  taxpayer  retires  or 
discharges  any  bond,  debenture,  note,  or  cer¬ 
tificate  or  other  evidence  of  indebtedness,  if 
the  obligation  of  the  taxpayer  has  been  out¬ 
standing  for  more  than  eighteen  months,  the 
following  deductions  for  such  taxable  year 
shall  not  be  allowed: 

(i)  The  deduction  allowable  under  section 
23  (a)  for  expenses  paid  or  incurred  in  con¬ 
nection  with  such  retirement  or  discharge; 

(li)  The  deduction  for  losses  allowable  by 
reason  of  such  retirement  or  discharge;  and 

(ill)  In  case  the  issuance  was  at  a  dis¬ 
count,  the  amount  deductible  for  such  year 
solely  because  of  such  retirement  or 
discharge; 


(E)  Casualty,  demolition,  and  similar 

losses.  Deductions  under  section  23  (f) 

for  losses  arising  from  fires,  storms,  ship¬ 
wreck,  or  other  casualty,  or  from  theft,  or 
arising  from  the  demolition,  abandonment, 
or  loss  of  useful  value  of  property,  not  com 
pensated  for  by  insurance  or  otherwise,  shall 
not  be  allowed; 

(F)  Repayment  of  processing  tax  to  ven¬ 
dees.  The  deduction  under  section  23  (a), 
for  any  taxable  year,  for  expenses  shall  be 
decreased  by  an  amount  which  bears  the 
same  ratio  to  the  amount  deductible  on  ac¬ 
count  of  any  repayment  or  credit  by  the  cor' 
poration  to  its  vendee  of  any  amount  at¬ 
tributable  to  any  tax  under  the  Agricultural 
Adjustment  Act  of  1933,  as  amended,  as  the 
excess  of  the  aggregate  of  the  amounts  so 
deductible  in  the  base  period  over  the  ag¬ 
gregate  of  the  amounts  attributable  to  taxes 
under  such  Act  collected  from  its  vendees 
which  were  Includible  in  the  corporation’s 
gross  income  in  the  base  period  and  which 
were  not  paid,  bears  to  the  aggregate  of  the 
amounts  so  deductible  in  the  base  period; 

(G)  Payment  of  judgments,  and  so  forth. 
Deductions  attributable  to  any  claim,  award. 
Judgment,  or  decree  against  the  taxpayer,  or 
Interest  on  any  of  the  foregoing,  shall  not 
be  allowed  if  in  the  light  of  the  taxpayer’s 
business  it  was  abnormal  for  the  taxpayer 
to  incur  a  liability  of  such  character  or,  if 
the  taxpayer  normally  incurred  such  liability, 
the  amount  of  such  liability  in  the  taxable 
year  was  grossly  disproportionate  to  the 
amount  of  such  liability  in  the  four  previous 
taxable  years; 

(H)  All  expenditures  for  Intangible  drilling 
and  development  costs  paid  or  incurred  in 
or  for  the  drilling  of  wells  or  the  preparation 
of  wells  for  the  production  of  oil  or  gas,  or 
expenditures  for  development  costs  in  the 
case  of  mines,  which  the  taxpayer  has  de¬ 
ducted  from  gross  income  as  an  expense,  shall 
not  be  allowed  to  the  extent  that  in  the  light 
of  the  taxpayer’s  business  it  was  abnormal 


for  the  taxpayer  to  incur  a  liability  of  such 
character  or,  if  the  taxpayer  normally  in¬ 
curred  such  liability,  to  the  extent  that  the 
amount  of  such  liability  in  the  taxable  year 
was  grossly  disproportionate  to  the  amount 
of  such  liability  in  the  four  previous  taxable 
years;  and 

(1)  Dividends  received.  The  credit  for 
dividends  received  shall  apply,  without  limi¬ 
tation,  to  dividends  on  stock  of  domestic 
corporations. 

(2)  Capital  gains  and  losses.  For  the  pur¬ 
poses  of  this  subsection  the  normal-tax  net 
income  and  the  special-class  net  income  re¬ 
ferred  to  in  paragraph  (1)  shall  be  computed 
as  if  section  23  (g)  (2),  section  23  (k)  (2), 
and  section  117  were  part  of  the  revenue  law 
applicable  to  the  taxable  year  the  excess 
profits  net  income  of  which  is  being  com¬ 
puted,  with  the  exception  that  the  net  short¬ 
term  capital  loss  carry-over  provided  in  sub¬ 
section  (e)  of  section  117  shall  be  applicable 
to  net  short-term  capital  losses  for  taxable 
years  beginning  after  December  31,  1934. 
Such  exception  shall  not  apply  for  the  pur¬ 
poses  of  computing  the  tax  under  this  sub¬ 
chapter  for  any  taxable  year  beginning  before 
January  1,  1941. 

§  30.711  (b)-l  Computation  of  excess 
profits  net  income  for  taxable  years  in 
base  period.  If  the  excess  profits  credit 
for  the  taxable  year  is  computed  under 
section  713,  it  is  necessary  to  compute 
the  excess  profits  net  income  for  each 
taxable  year  of  the  base  period.  The  tax¬ 
able  years  in  the  base  period  are  those 
beginning  after  December  31,  1935,  and 
before  January  1,  1940.  For  a  taxable 
year  beginning  after  December  31,  1935, 
and  before  January  1,  1938,  the  starting 
point  in  the  determination  of  the  ex¬ 
cess  profits  net  income  is  the  normal-tax 
net  income,  as  defined  in  section  13  (a) 
of  the  Revenue  Act  of  1936.  For  a  tax¬ 
able  year  beginning  after  December  31, 
1937,  the  starting  point  is  the  special  - 
class  net  income,  as  defined  in  section 
14  (a)  of  the  Revenue  Act  of  1938  and 
the  Internal  Revenue  Code.  The  amount 
to  be  used  is  the  correct  normal-tax  net 
income  or  special -class  net  income,  as 
the  case  may  be,  regardless  of  the  amount 
shown  in  the  return  for  such  year  and 
regardless  of  the  fact  that  the  assess¬ 
ment  of  a  deficiency  or  the  allowance  of 
a  refund  may  be  barred  by  the  statute 
of  limitations. 

The  normal-tax  net  income  or  the 
special-class  net  income,  as  the  case  may 
be,  is  to  be  adjusted  first  as  required  by 
section  711  (b)  (2)  and  then  as  required 
by  section  711  (b)  (1). 

The  adjustments  required  by  sections 
711  (b)  (2)  and  711  (b)  (1)  (B)  may  be 
illustrated  by  the  following  example: 

Example.  The  normal-tax  net  income 
of  the  X  Corporation  for  the  calendar 
year  1936  is  $50,000  and  its  special-class 
net  income  for  the  calendar  year  1939  is 
$200,000.  In  December  1935  the  corpo¬ 
ration  purchased  shares  of  stock  and 
bonds  of  other  corporations  for  a  total 
purchase  price  of  $25,000.  The  corpo¬ 
rations  were  never  included  in  a  consol¬ 
idated  return.  Such  shares  of  stock  and 
bonds  were  capital  assets.  They  became 
worthless  in  1936  and  the  bonds  were 
charged  off  during  that  year.  In  addi¬ 
tion,  the  corporation  had  gains  and  losses 
as  follows: 


1936 

1939 

Short-term  capital  gains.. 
Short-term  capital  losses 
(disregarding  any  carry- 

$12, 000 

None 

over)  _ 

26,  000 

None 

Long-term  capital  gains _ 

10, 000 

$25, 000 

Long-term  capital  losses _ 

Net  gain  or  net  loss  from 

30, 000 

1,000 

the  sales  of  property  held 
for  more  than  18  months 
of  the  character  subject 
to  the  allowance  for  de¬ 
preciation  provided  in 
section  23  (1) _ — 5,000  +3,000 

The  adjustments  required  in  comput¬ 
ing  the  excess-profits  net  income  of  the 
corporation  for  1936  and  1939  are  as 
follows: 

1936 

Normal-tax  net  income _  $50, 000 

Adjustment  under  section  711  (b) 

(2): 

Add  deductions  for  loss  on  worth¬ 
less  stock  and  bonds  ($25,000) 
and  for  capital  net  loss  $2,000) 

($25,000  plus  $2,000  or  $27,000)  _  27,  000 


77,000 

Subtract  deduction  for  net  long¬ 
term  capital  loss  of  $20,000  and 
for  net  loss  of  $5,000  from  sales 
of  property  held  for  more  than 
18  months  of  the  character  sub¬ 
ject  to  the  allowance  for  depre¬ 
ciation  provided  in  section 
23  (1) .  25,000 


Normal-tax  net  income  adjusted  as 
required  by  section  711  (b)  (2)1.  52,000 

Adjustments  under  section  711  (b) 

(1)  (B): 

Add  net  long-term  capital  loss  of 
$20,000 . . .  20, 000 


Normal-tax  net  income  adjusted  as 
required  by  section  711  (b)  (2) 
and  section  711  (b)  (1)  (B) _  72,000 

1939 

Special-class  net  income _ $200,000 

(No  adjustment  required  under 
section  711  (b)  (2) ) 

Adjustments  under  section  711  (b) 

(1)  (B): 

Deduct  net  long-term  capital 
gain  of  $24,000  ($25,000  minus 
$1,000)  and  net  gain  of 
$3,000  from  sales  of  property 
held  for  more  than  18  months 
of  the  character  subject  to 
the  allowance  for  deprecia¬ 
tion  as  provided  in  section 
23  (1) . . .  27,000 


Special -class  net  income  adjusted 
as  required  by  sections  711  (b) 

(2)  and  711  (b)  (1)  (B) .  173,000 

1  Since  under  section  117  of  the  Code,  short¬ 
term  capital  losses  are  deductible  only  to  the 
extent  of  short-term  capital  gains,  the  excess 
of  short-term  capital  losses  over  short-term 
capital  gains  ($51,000  ($25,000  on  account  o i 
worthless  stock  and  bonds,  plug  $26,000  other 
short-term  capital  losses)  r lilus  $12,000,  or 
$39,000)  does  not  enter  into  tt.S  adjustment. 

In  making  the  adjustments  required 
to  be  made  by  section  711  (b)  (1)  (A) 
the  amount  of  the  income  tax  required 
to  be  deducted  is  the  correct  amount  for 
the  taxable  year,  regardless  of  the  fact 
that  the  assessment  or  collection  of  any 
deficiency  or  the  allowance  of  any  refund 
may  be  barred  by  the  statute  of  limita¬ 
tions. 

In  making  the  adjustments  provided 
in  section  711  (b)  (1)  (D),  the  deduction 
allowable  for  any  premium  paid  on 
bonds  when  called  for  redemption  shall 
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be  disallowed,  but  the  deduction  allow¬ 
able  for  any  discount  amortized  up  to 
the  date  of  retirement  or  discharge  shall 
not  be  disallowed.  Expenses  incurred  in 
issuing  bonds  which  are  amortized  shall 
be  treated  in  the  same  manner  as  dis¬ 
counts.  The  adjustments  required  by 
section  711  (b)  (1)  (D)  may  be  illus¬ 
trated  by  the  following  example: 

Example.  The  normal-tax  net  income 
of  the  M  Corporation  for  the  calendar 
year  1936  is  $75,000.  On  January  1, 
1935,  the  corporation  issued  1,200  non¬ 
serial  bonds  with  a  total  face  value  of 
$120,000  at  a  discount  of  $14,400,  matur¬ 
ing  on  December  31,  1954.  On  August 
1,  1936,  the  corporation  purchased  one- 
sixth  of  the  amount  of  the  bonds  for 
$19,000.  The  deduction  allowable  under 
section  23  (a)  of  the  Revenue  Act  of  1936 
for  expenses  paid  in  connection  with 
such  purchase  amounted  to  $1,200.  The 
adjustments  required  by  section  711  (b) 

(1)  (D)  in  computing  the  excess  profits 
net  income  of  the  corporation  for  1936 
are  as  follows: 

Normal-tax  net  Income _ $75,000 

Adjustment  under  section  711  (b) 

(1)  (D): 

Add: 

(i)  Deduction  allowable 
for  expenses  in  connec¬ 
tion  with  retirement.  _  $1,200 

(ii)  Deduction  for  losses 

allowable  by  reason  of 
retirement _  None 

(lii)  Amount  deductible 
because  of  retirement 
or  discharge  of  bonds 
($1,210  computed  as  in 

Schedule  below) _  1,210 

-  2, 410 


the  years  1936  and  1937  the  corporation 
repaid  to  its  vendees  $6,000  and  $2,000, 
respectively,  of  amounts  it  had  collected 
from  them  for  1936  and  prior  years  at¬ 
tributable  to  such  taxes.  It  made  no  such 
repayments  during  the  years  1938  and 
1939.  The  amount  repaid  to  the  vendees 
in  1936  is  deductible  from  the  corpora¬ 
tion’s  gross  income  for  that  year.  The 
adjustments  required  by  section  711  (b) 
(1)  (P)  in  computing  the  excess  profits 
net  income  of  the  corporation  for  1936 
are  as  follows: 

Normal-tax  net  income _ $75,000 

Adjustment  under  section  711(b) 

(1)(F): 

Add:  The  amount  of  $4,500,  com¬ 
puted  as  shown  in  the  Schedule 
below _  4,  500 


Normal-tax  net  income  adjusted  as 
required  by  section  711  (b)  (1) 

(D) . 77,410 

Schedule : 

(a)  Annual  amortization  on  $14,- 

400  discount  ($14,400-^20) . -  720 

(b)  Annual  amortization  of  dis¬ 

count  on  block  of  bonds  retired 
($720-7-6) _  120 

(c)  Monthly  amortization  of  dis¬ 

count  on  block  of  bonds  retired 
($120-:-12) _  10 

(d)  Amortized  discount  deductible 

on  block  of  bonds  retired  on 
August  1,  1936  ($10X19) _  190 

(e)  Purchase  price  of  bonds  retired 

on  August  1,  1936 _  19, 000 

(f)  Issuing  price  of  bonds  retired 

on  August  1,  1936  (  )  17, 600 

(g)  Total  amount  of  discount  de¬ 
ductible  on  account  of  retire¬ 
ment  of  bonds  on  August  1,  1936 

($19 ,000 -$17,600) _  1,400 

(h)  Amount  deductible  because  of 
retirement  or  discharge  of  bonds 
(item  (g)  less  item  (d),  or 

$1,400 -$190) . 1,210 

The  adjustments  required  by  section 
711  (b)  (1)  (P)  may  be  illustrated  by 
the  following  example: 

Example.  The  normal-tax  net  income 
of  the  o  Corporation  for  the  calendar 
year  1936  is  $75,000.  During  that  year 
the  corporation  collected  from  its  vendees 
♦2.000  attributable  to  taxes  under  the 
Agricultural  Adjustment  Act  of  1933,  as 
fended.  The  $2,000  was  included  in 
the  gross  income  of  the  corporation  for 
936  and  the  taxes  to  which  such  amount 
Was  attributable  were  not  paid.  During 


Normal-tax  net  income  adjusted  as 
required  by  section  711(b)  (1)  (F)_  79,  500 
Schedule : 

(a)  Amount  deductible  under  sec¬ 
tion  23  (a)  for  1936  on  account 
of  repayment  to  vendees  of 
amounts  collected  from  vendees 
attributable  to  taxes  under  Ag¬ 
ricultural  Adjustment  Act  of 
1933,  as  amended,  which  were 

not  paid _  6,  000 

(b)  Aggregate  amounts  described 

in  (a)  deductible  fn  the  base 
period  ($6,000  plus  $2,000) _  8,000 

(c)  Aggregate  of  amounts  de¬ 

scribed  in  (a)  collected  from 
vendees  and  includible  in  gross 
income  of  corporation  in  base 
period _  2,000 

(d)  Excess  of  (b)  over  (c)  ($8,000 

minus  $2,000) _  6,000 

(e)  Ratio  of  (d)  to  (b) .  6/8 

(f)  Amount  of  adjustment 

(d)  6 

-  x  (a),  or  -  of  $6,000 _  4,500 

(b)  8 

In  connection  with  the  adjustments 
required  to  be  made  by  section  711  (b) 
(1)  (G)  and  (H),  see  the  regulations 
under  section  721  relating  to  claims, 
awards,  judgments,  or  decrees,  and  to 
the  determination  of  abnormality  either 
in  kind  or  in  amount.* 

Sec.  712.  Excess  profits  credit — allow¬ 
ance. 

(a)  Domestic  corporations.  In  the  case 
of  a  domestic  corporation  which  was  in  ex¬ 
istence  before  January  1,  1940,  the  excess 
profits  credit  for  any  taxable  year  shall,  at 
the  election  of  the  taxpayer  made  in  its 
return  for  such  taxable  year,  be  an  amount 
computed  under  section  713  or  section  714. 
(For  election  in  case  of  certain  reorganiza¬ 
tions  of  corporations  not  qualified  under  the 
preceding  sentence,  see  section  741.)  In  the 
case  of  all  other  domestic  corporations  the 
excess  profits  credit  for  any  taxable  year  shall 
be  an  amount  computed  under  section  714. 
In  the  case  of  a  domestic  corporation  which 
for  any  taxable  year  does  not  file  a  return 
before  the  expiration  of  the  time  prescribed 
by  law  for  filing  such  return,  the  excess 
profits  credit  for  such  taxable  year  shall  be 
an  amount  computed  under  section  714. 

(b)  Foreign  corporations.  In  the  case  of 
a  foreign  corporation  engaged  In  trade  or 
business  within  the  United  States  or  having 
an  office  or  place  of  business  therein,  the 
first  taxable  year  of  which  under  this  sub¬ 
chapter  begins  on  any  date  in  1940,  which 
was  in  existence  on  the  day  forty-eight 
months  prior  to  such  date  and  which  at 
any  time  during  each  of  the  taxable  years 
in  such  forty-eight  months  was  engaged  in 
trade  or  business  within  the  United  States 
or  had  an  office  or  place  of  business  therein, 
the  excess  profits  credit  for  any  taxable  year 
shall,  at  the  election  of  the  taxpayer  in  its 
return  for  6uch  taxable  year,  be  an  amount 


computed  under  section  713  or  section  714. 

In  the  case  of  all  other  such  foreign  corpora¬ 
tions  the  excess  profits  credit  for  any  taxable 
year  shall  be  an  amount  computed  under 
section  714.  In  the  case  of  a  foreign  cor¬ 
poration  which  for  any  taxable  year  does  not 
file  a  return  before  the  expiration  of  the 
time  prescribed  by  law  for  filing  such  return, 
the  excess  profits  credit  for  such  taxable 
year  shall  be  an  amount  computed  under 
section  714. 

§  30.712-1  Excess  profits  credit;  al¬ 
lowance.  (a)  Two  methods  are  pro¬ 
vided  for  computing  the  excess  profits 
credit:  (1)  The  income  method  under 
which  the  credit  is  computed  as  provided 
in  section  713,  and  (2)  the  invested  capi¬ 
tal  method  under  which  the  credit  is 
computed  as  provided  in  section  714. 

(b)  The  following  corporations  are 
given  the  option  to  adopt  either  method: 

(1)  A  domestic  corporation  which  was 
in  existence  before  January  1,  1940. 

(2)  A  domestic  corporation  not  in 
existence  before  January  1,  1940.  but 
given  the  right  to  an  election  under  sec¬ 
tion  741.  (For  computation  of  excess 
profits  credit  based  on  income  in  such 
cases,  see  sections  740  to  744.) 

(3)  A  foreign  corporation  (i)  which 
is  engaged  in  trade  or  business  within 
the  United  States  or  having  an  office  or 
place  of  business  therein  at  any  time 
during  the  taxable  year;  (ii)  the  first 
taxable  year  of  which  for  the  purposes 
of  the  excess  profits  tax  begins  on  any 
date  in  1940;  (iii)  which  was  in  existence 
on  the  day  forty-eight  months  prior  to 
such  date;  and  (iv)  which,  at  any  time 
during  each  of  the  taxable  years  in  such 
forty-eight  months,  was  engaged  in  trade 
or  business  within  the  United  States  or 
had  an  office  or  place  of  business  therein. 
As  to  what  constitutes  being  engaged  in 
trade  or  business  within  the  United 
States,  see  §  19.231-1  of  Regulations  103.* 

The  election,  which  within  the  mean¬ 
ing  of  the  Act  must  be  unqualified,  shall 
be  made  in  the  excess  profits  tax  return 
for  the  particular  taxable  year,  filed 
within  the  time  prescribed  by  law.  The 
election  for  that  year  once  made  is  ir¬ 
revocable  after  the  expiration  of  such 
time,  but  a  new  election  is  granted  lor 
each  succeeding  taxable  year.  The  time 
prescribed  by  law  for  filing  the  return 
includes  the  period  of  any  extension  of 
time  granted  by  the  Commissioner. 

(c)  The  following  corporations  subject 
to  the  excess  profits  tax  have  no  option 
and  shall  use  the  invested  capital  method 
provided  in  section  714: 

(1)  Any  corporation,  domestic  or  for¬ 
eign,  which  fails  to  file  a  return  for  the 
taxable  year  within  the  statutory  period 
for  filing  the  return,  or  within  such 
period  as  extended. 

(2)  All  other  domestic  and  foreign  cor¬ 
porations  not  described  in  paragraph  (b) 
of  this  section.* 

Sec.  713.  Excess  profits  credit — based  on 
income. 

(a)  Amount  of  excess  profits  credit.  The 
excess  profits  credit  for  any  taxable  year,  com¬ 
puted  under  this  section,  shall  be — 
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(1)  Domestic  corporations.  In  the  case  of 
a  domestic  corporation — 

(A)  95  per  centum  of  the  average  base 
period  net  income,  as  defined  in  subsection 

(b). 

(B)  Plus  8  per  centum  of  the  net  capital 
addition  as  defined  in  subsection  (c),  or 

(C)  Minus  6  per  centum  of  the  net  capital 
reduction  as  defined  in  subsection  (c) . 

(2)  Foreign  corporations.  In  the  case  of  a 
foreign  corporation,  95  per  centum  of  the 
average  base  period  net  income. 

(b)  Average  base  period  net  income.  For 
the  purposes  of  this  section  the  average  base 
period  net  income  of  the  taxpayer  shall  be 
determined  as  follows: 

(1)  By  computing  the  aggregate  of  the  ex¬ 
cess  profits  net  Income  for  each  of  the  tax¬ 
able  years  of  the  taxpayer  beginning  after 
December  31,  1935,  and  before  January  1, 
1940,  reduced,  in  the  case  of  each  such  taxable 
year  in  which  the  deductions  plus  the  credit 
for  dividends  received  exceeded  the  gross  in¬ 
come,  by  the  amount  attributable  to  such 
excess  under  paragraph  (4) ; 

(2)  By  dividing  the  amount  ascertained 
under  paragraph  (1)  by  the  total  number 
of  months  in  all  such  taxable  years;  and 

(3)  By  multiplying  the  amount  ascer¬ 
tained  under  paragraph  (2)  by  twelve. 

(4)  For  the  purposes  of  paragraph  (1)  — 

(A)  In  determining  whether,  for  any  tax¬ 
able  year,  the  deductions  plus  the  credit  for 
dividends  received  exceeded  the  gross  in¬ 
come,  and  in  determining  the  amount  of 
such  excess,  the  adjustments  provided  in  sec¬ 
tion  711  (b)  (1)  shall  be  made;  and 

(B)  The  amount  attributable  to  any  tax¬ 
able  year  in  which  there  is  such  an  excess 
shall  be  the  amount  of  such  excess,  except 
that  such  amount  shall  be  zero  if  there  is 
only  one  such  year,  or,  if  more  than  one, 
shall  be  zero  for  the  year  in  which  such 
excess  is  the  greatest. 

(5)  For  the  purposes  of  paragraph  (1),  if 
the  taxpayer  was  in  existence  during  only 
part  of  the  48  months  preceding  the  be¬ 
ginning  of  its  first  taxable  year  under  this 
subchapter  (hereinafter  in  this  paragraph 
called  “base  period”),  its  excess  profits  net 
Income — 

(A)  for  each  taxable  year  of  twelve  months 
(beginning  with  the  beginning  of  such  base 
period)  during  which  it  was  not  in  existence, 
shall  be  an  amount  equal  to  8  per  centum 
of  the  excess  of — 

(i)  the  daily  invested  capital  for  the 
first  day  of  the  taxpayer's  first  taxable  year 
beginning  after  December  31,  1939,  over 

(ii)  an  amount  equal  to  the  same  percent¬ 
age  of  such  daily  invested  capital  as  is  appli¬ 
cable  under  section  720  in  reduction  of  the 
average  invested  capital  of  the  preceding 
taxable  year; 

(B)  for  the  taxable  year  of  less  than  twelve 
months  consisting  of  that  part  of  the  re¬ 
mainder  of  the  base  period  during  which  it 
was  not  in  existence,  shall  be  the  amount 
ascertained  for  a  full  year  under  subpara¬ 
graph  (A),  multiplied  by  the  number  of  days 
In  such  taxable  year  of  less  than  twelve 
months  and  divided  by  the  number  of  days 
in  the  twelve  months  ending  with  the  close 
of  such  taxable  year. 

(6)  In  no  case  shall  the  average  base  period 
net  income  be  less  than  zero. 

(7)  For  computation  of  average  base  pe¬ 
riod  net  income  in  case  of  certain  reorganiza¬ 
tions,  see  section  742. 

(c)  Adjustments  in  excess  profits  credit  on 
account  of  capital  changes.  For  the  pur¬ 
poses  of  this  section — 

(1)  The  net  capital  addition  for  the  tax¬ 
able  year  shall  be  the  excess,  divided  by  the 
number  of  days  in  the  taxable  year,  of  the 
aggregate  of  the  daily  capital  addition  for 
each  day  of  the  taxable  year  over  the  aggre¬ 
gate  of  the  daily  capital  reduction  for  each 
day  of  the  taxable  year. 

(2)  The  net  capital  reduction  for  the  tax¬ 
able  year  shall  be  the  excess,  divided  by  the 
number  of  days  in  the  taxable  year,  of  the 
aggregate  of  the  daily  capital  reduction  for 


each  day  of  the  taxable  year  over  the  aggre¬ 
gate  of  the  daily  capital  addition  for  each 
day  of  the  taxable  year. 

(3)  The  daily  capital  addition  for  any  day 
of  the  taxable  year  shall  be  the  aggregate  of 
the  amonts  of  money  and  property  paid  In 
for  stock,  or  as  paid-in  surplus,  or  as  a  con¬ 
tribution  to  capital,  after  the  beginning  of 
the  taxpayer’s  first  taxable  year  under  this 
subchapter  and  prior  to  such  day.  In  de¬ 
termining  the  amount  of  any  property  paid 
in,  such  property  shall  be  included  in  an 
amount  determined  in  the  manner  provided 
in  section  718  (a)  (2).  A  distribution  by  the 
taxpayer  to  its  shareholders  in  its  stock  or 
rights  to  acquire  its  stock  shall  not  be  re¬ 
garded  as  money  or  property  paid  in  for 
stock,  or  as  paid-in  surplus,  or  as  a  contri¬ 
bution  to  capital.  The  amount  ascertained 
under  this  paragraph  shall  be  reduced  by 
the  excess,  if  any,  of  the  excluded  capital 
for  such  day  over  the  excluded  capital  for 
the  first  day  of  the  taxpayer’s  first  taxable 
year  under  this  subchapter.  For  the  pur¬ 
poses  of  this  paragraph  the  excluded  capital 
for  any  day  shall  be  an  amount  equal  to  the 
sum  cf  the  following; 

(A)  The  aggregate  of  the  adjusted  basis 
(for  determining  loss  upon  sale  or  exchange) 
as  of  the  beginning  of  such  day,  of  obliga¬ 
tions  held  by  the  taxpayer  at  the  beginning 
of  such  day,  which  are  described  in  section 
22  (b)  (4)  (A),  (B),  or  (C)  any  part  of  the 
interest  from  which  is  excludible  from  gross 
income  or  allowable  as  a  credit  against  net 
income;  and 

(B)  The  aggregate  of  the  adjusted  basis 
(for  determining  loss  upon  sale  or  exchange) 
as  of  the  beginning  of  such  day,  of  stock  of 
domestic  corporations  held  by  the  taxpayer 
at  the  beginning  of  such  day. 

The  daily  capital  addition  shall  in  no  case 
be  less  than  zero.  (For  daily  capital  addi¬ 
tions  and  reductions  in  case  of  certain  reor¬ 
ganizations,  see  section  743.) 

(4)  The  daily  capital  reduction  for  any 
day  of  the  taxable  year  shall  be  the  aggregate 
of  the  amounts  of  distributions  to  share¬ 
holders,  not  out  of  earnings  and  profits,  after 
the  beginning  of  the  taxpayer’s  first  taxable 
year  under  this  subchapter  and  prior  to  such 
day. 

§  30.713-1  Excess  profits  credit  based 
on  income — Determination  of  average 
base  period  net  income — (a)  Corporation 
in  existence  during  the  entire  base  period. 
In  order  for  a  corporation  to  determine 
the  amount  of  its  excess  profits  credit 
based  on  income  for  any  particular  tax¬ 
able  year,  it  is  necessary  first  to  compute 
the  amount  of  the  average  base  period 
net  income,  95  percent  of  which  is  the 
starting  point  for  computing  the  excess 
profits  credit  based  on  income.  If  the 
corporation  was  in  existence  during  the 
entire  48  months  preceding  the  beginning 
of  its  first  excess  profits  tax  taxable  year, 
the  following  steps  are  required  for  such 
computation : 

(1)  The  excess  profits  net  income  for 
each  of  the  taxable  years  in  the  base 
period  (years  beginning  after  December 
31,  1935,  and  before  January  1,  1940)  is 
to  be  determined  as  provided  in  section 
711  (b). 

(2)  The  aggregate  of  the  excess 
profits  net  income  for  the  taxable  years 
in  the  base  period,  disregarding  any  tax¬ 
able  year  for  which  the  excess  profits 
net  income  is  less  than  zero,  is  to  be 
computed. 

(3)  Prom  such  aggregate  amount 
there  is  to  be  deducted  the  sum  of  the 
amounts  by  which  the  deductions  plus 
the  credit  for  dividends  received  exceed 
the  gross  income  for  those  taxable  years 


for  which  there  is  such  an  excess,  ex¬ 
cept  the  year  for  which  such  excess  is 
the  greatest.  If  there  is  such  an  excess 
for  only  one  taxable  year,  there  shall  be 
no  such  deduction.  In  computing  such 
excess  the  amounts  of  gross  income,  de¬ 
ductions,  and  credit  for  dividends  re¬ 
ceived  must  be  adjusted  to  the  extent 
required  in  determining  excess  profits 
net  income  for  the  taxable  years  in  the 
base  period  under  section  711  (b).  The 
credit  for  interest  received  allowed  by 
section  26  (a),  though  taken  into  ac¬ 
count  in  computing  excess  profits  net 
income,  is  not  taken  into  account  in 
computing  the  excess  referred  to  in  this 
paragraph. 

(4)  Such  aggregate  amount  as  so  re¬ 
duced  is  to  be  divided  by  the  number  of 
months  in  the  taxable  years  in  the  base 
period  and  the  quotient  so  obtained  is 
to  be  multiplied  by  12.  In  no  case  shall 
the  average  base  period  net  income  be 
less  than  zero. 

The  computation  of  the  average  base 
period  net  income  may  be  illustrated  by 
the  following  example: 

Example.  The  excess  profits  net  in¬ 
come,  credit  for  interest  received,  credit 
for  dividends  received,  deductions,  and 
gross  income  (all  computed  by  making 
the  adjustments  provided  in  section 
711  (b)  of  the  X  Corporation  (a  do¬ 
mestic  corporation),  for  the  years  1936 
to  1939,  are  as  follows: 


1936 

1937 

1938 

1939 

Excess  profits  net 
income _ 

$100,  000 

-$100,000 

-$60.  000 

$30,000 

Credit  for  interest 
received . — 

10,000 

10,000 

|  10,000 

10,000 

Credit  for  divi¬ 
dends  received... 

20,000 

40,000 

25, 000 

30,000 

Deductions. . . 

60,000 

150,000 

150,000 

:  90,000 

Gross  income . 

190,  000 

100,000 

125,000 

!  160, 000 

1 

The  average  base  period  net  income  of 
the  corporation  is  $20,000,  computed  as 
follows: 

(a)  Aggregate  of  excess  profits  net 

income  for  taxable  years  in  base 
period  (other  than  those  years 
for  which  there  is  a  deficit  in  such 
income),  before  reduction  re¬ 
quired  by  section  713  (b)  (1) 

($100,000  plus  $30,000) . $130,000 

(b)  Amount  Item  (a)  above  i>  to 

be  reduced  as  required  by  sec¬ 
tion  713  (b)  (1)  and  (4),  i.  e„ 
excess  for  1938  of  deductions  plus 
credit  for  dividends  received  over 
gross  income,  or  $150,000  plus 
$25,000  minus  $125,000 _  50,000 

(c)  Aggregate  of  excess  profits  net 
income  for  taxable  years  in  base 
period  as  reduced  (item  (a)  minus 

item  (b) ) _  80,000 

(d)  Average  base  period  net  income, 

$80,000  (item  (c)),  divided  by  48 
(total  number  of  months  in  tax¬ 
able  years  in  base  period),  multi¬ 
plied  by  12,  or  X 12 _  20,000 

(b)  Corporation  in  existence  during 
only  part  of  the  base  period.  The  base 
period  of  a  corporation  which  was  in 
existence  during  only  part  of  the  48- 
month  period  preceding  the  beginning  of 
its  first  excess  profits  tax  taxable  ye*1 
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is  such  period  of  48  months.  Section  713 
(b)  <5)  provides  a  method  for  determin¬ 
ing  the  excess  profits  net  income  for  such 
a  corporation  for  that  portion  of  such 
base  period  during  which  it  was  not  in 
existence.  For  each  taxable  year  of  12 
months  (beginning  with  the  beginning  of 
the  base  period)  during  which  it  was  not 
in  existence  the  excess  profits  net  income 
is  8  percent  of  the  corporation’s  daily  in¬ 
vested  capital  (see  section  717)  for  the 
first  day  of  it's  first  excess  profits  tax  tax¬ 
able  year  reduced  on  account  of  inadmis¬ 
sible  assets  by  the  same  ratio  as  would  be 
applicable  under  section  720  in  reduction 
of  its  average  invested  capital  for  the  pre¬ 
ceding  taxable  year.  The  excess  profits 
net  income  for  a  taxable  year  of  less  than 
12  months  consisting  of  that  part  of  the 
remainder  of  the  base  period  during 
which  it  was  not  in  existence  is  a  pro¬ 
portionate  part  of  such  amount.  The  pro¬ 
visions  of  this  paragraph  may  be  illus¬ 
trated  by  the  following  example : 

Example.  The  Y  Corporation,  which 
makes  its  income  tax  returns  on  the  cal¬ 
endar  year  basis,  was  organized  on  July 
1, 1937,  under  the  laws  of  a  State  of  the 
United  States.  The  corporation  is  not 
entitled  under  section  26  (a)  to  any  credit 
on  account  of  Government  obligations. 
The  excess  profits  net  income,  credit  for 
dividends  received,  deductions,  and  gross 
income  (all  computed  by  making  the  ad¬ 
justments  provided  in  section  711  (b) )  for 
the  years  1938  and  1939  and  that  por¬ 
tion  of  the  year  1937  during  which  it  was 
inexistence,  are  as  follows: 


1937 

1938 

1939 

Excess  profits  net  income. 
Credit  for  dividends  re- 

-$40,000 

-$20,000 

$150,000 

ccived . . 

10,000 

60,000 

30,000 

30,000 

100,000 

110,000 

35,000 
100,  000 
285,000 

Reductions _ 

Gross  income _ _ 

The  daily  invested  capital  of  the  cor¬ 
poration  for  January  1,  1940,  is  $200,000. 
The  percentage  of  such  invested  capital 
which  would  be  applicable  under  section 
720  in  reduction  of  the  average  invested 
capital  of  the  corporation  on  account  of 
inadmissible  assets  for  the  calendar  year 
1939  is  5. 

The  average  base  period  net  income 
j  of  the  Y  Corporation  is  $38,184.38,  com- 
i  PUted  as  follows: 

(a)  Daily  invested  capital  for 

January  1,  1940 _ $200,  000.  00 

(b)  Amount  equal  to  the  same 
percentage  (5  percent)  of  item 

(a)  as  is  applicable  under  sec¬ 
tion  720  in  reduction  of  the 
average  invested  capital  for 
preceding  taxable  year,  1939, 

($200,000  X  .05) .  10,  000. 00 

(c)  Excess  of  item  (a)  over  item 

.(•>)- - -  190, 000. 00 

W  Excess  profits  net  income 

lor  1936  ( $190, 000 X. 08) .  15,200.00 

[  te)  Excess  profits  net  income  for 
Period  from  January  1, 1937,  to 

June  30,  1937  (  *15,200x181^  7, 537  53 

\  365  / 


(f)  Aggregate  of  excess  profits 
net  income  for  taxable  years 
in  base  period  (other  than 
those  years  for  which  there  is 
a  deficit  in  such  income) ,  be¬ 
fore  reduction  required  by  sec¬ 
tion  713  (b)  (1)  ($15,200  plus 

$7,537.53  plus  $150,000) . .  172,737.53 

(g)  Amount  item  (f)  above  is  to 

be  reduced  as  required  by  sec¬ 
tion  713  (b)  (1) . 20,000.00 

(h)  Aggregate  of  excess  profits 
net  income  for  taxable  years 
in  base  period  as  reduced  by 

item  (g)  above _  152,737.63 

(i)  Average  base  period  net  in¬ 
come,  $152,737.53  (item  (h)), 
divided  by  48  (total  number 
of  months  in  taxable  year  in 
base  period)  multiplied  by  12, 

or  $152’737'53  X 12 .  38,184.38 

48 

* 

§  30.713-2  Excess  profits  credit  based 
on  income;  adjustments  in  excess  profits 
credit  on  account  of  capital  changes. 
Under  the  income  method  of  determin¬ 
ing  the  excess  profits  credit  it  is  neces¬ 
sary  to  make  adjustments  for  capital 
changes  since  the  beginning  of  the  first 
excess  profits  tax  taxable  year.  The 
amount  representing  95  percent  of  the 
average  base  period  net  income  which 
is  the  starting  point  in  the  computation 
of  the  excess  profits  credit  shall  be  in¬ 
creased  by  8  percent  of  the  net  capital 
addition  or  reduced  by  6  percent  of  the 
net  capital  reduction.  No  capital  ad¬ 
justments  are  permitted  or  required  in 
the  case  of  a  foreign  corporation.  Capi¬ 
tal  additions  are  money  and  property 
paid  in  for  stock,  or  as  paid-in  surplus, 
or  as  a  contribution  to  capital  after  the 
beginning  of  the  first  excess  profits  tax 
taxable  year,  adjusted  for  increases  in 
excluded  capital  over  the  same  period. 
Capital  reductions  are  distributions  since 
the  beginning  of  the  first  excess  profits 
tax  taxable  year  which  are  not  out  of 
earnings  and  profits.  The  term  “earn¬ 
ings  and  profits”  includes  earnings  and 
profits  of  the  taxable  year  and  the  accu¬ 
mulated  earnings  and  profits  of  the  cor¬ 
poration,  whether  accumulated  before, 
on,  or  after  March  1,  1913.  For  capital 
additions  and  reductions  in  case  of  cer¬ 
tain  reorganizations,  see  section  743. 
Adjustments  on  account  of  capital 
changes  are  illustrated  by  the  following 
examples: 

Example  ( 1 ).  Computation  of  net 
capital  addition.  On  January  1,  1940, 
the  X  Corporation,  which  makes  its  in¬ 
come  tax  returns  on  the  calendar  year 
basis,  owns  stock  in  another  domestic  cor¬ 
poration,  acquired  in  1938,  the  adjusted 
basis  of  which  is  $10,000,  and  $30,000  of 
State  bonds  which  it  had  purchased  in 
1938  for  $32,000. 

The  following  were  the  only  changes 
which  occurred  during  1940  that  would 
affect  the  determination  of  the  net  capi¬ 
tal  addition  or  the  net  capital  reduction 
of  the  corporation: 

(a)  On  April  1,  1940,  there  was  paid 
into  the  corporation  for  shares  of  its 


stock  real  estate  having  a  basis  to  the 
corporation  of  $30,000. 

(b)  On  July  1,  1940,  there  was  paid 
into  the  corporation  for  shares  of  its  stock 
Treasury  bonds  having  a  basis  to  the 
corporation  of  $22,400  and  cash  in  the 
amount  of  $36,600. 

The  net  capital  addition  of  the  corpora¬ 
tion  for  1940  is  $40,759.02,  computed  as 
follows: 

Period:  April  2,  1940,  to  July  1,  1940, 
Inclusive 

(1)  Real  estate  paid  in  for 

stock  April  1,  1940 _  $30,000.00 

(2)  Less:  Excess  of  excluded 
capital  for  each  day  of  pe¬ 
riod  over  excluded  capital  on 

January  1,  1940 1 _  None 


(3)  Daily  capital  addition  for 
each  day  of  period  (item  (1) 

minus  item  (2)) _  30,  000. 00 

(4)  Aggregate  of  daily  capital 
additions  for  period  ($30,000 
multiplied  by  91,  number  of 

days  in  period) _  2,  730,  000.  00 

Period:  July  2,  1940,  to  December  31,  1940, 
Inclusive 

(5)  Real  estate,  as  above _  $30,000.00 

(6)  Treasury  bonds  paid  in  for 

stock  July  1,  1940 _  22,  400.  00 

(7)  Cash  paid  in  for  stock 

July  1,  1940 .  36,600.00 


(8)  Total.. . . .  89,000.00 

(9)  Less:  Excess  of  excluded 
capital  for  each  day  of  pe¬ 
riod  over  excluded  capital  on 

January  1,  1940 2 _  22, 400.  00 


(10)  Daily  capital  addition  for 
each  day  of  period  (item  (8) 

minus  item  (9) ) _  66,  600. 00 

(11)  Aggregate  of  daily  cap¬ 
ital  additions  for  period 
($66,600  multiplied  by  183, 

number  of  days  in  period).  12,187,800.00 

(12)  Aggregate  of  daily  cap¬ 
ital  additions  for  1940  (item 

(4)  plus  item  (11)) _  14,917,800.00 

(13)  Net  capital  addition 
($14,917,800  divided  by  366, 
number  of  days  in  taxable 

year) - 40,759.02 

1  (a)  Excluded  capital  for  each  day  of 
period: 

(A)  Stock  of  domestic  corpora¬ 
tions _ $10, 000 

(B)  State  bonds _  32,000 


Total _ _ _ _  42,000 

(b)  Excluded  capital  for  January 
1,  1940: 

(A)  Stock  of  domestic  corpora¬ 
tions _  10, 000 

(B)  State  bonds -  32,  000 


Total _  42,  000 

(c)  Excess  of  excluded  capital  for 
each  day  of  period  over  excluded 
capital  on  January  1,  1940 _  None 

*  (a)  Excluded  capital  for  each  day  of 

period : 

(A)  Stock  of  domestic  corpora¬ 
tions  _ $10, 000 

(B)  State  bonds _  32,000 

(C)  Treasury  bonds _  22,  400 

Total . 64,400 

(b)  Excluded  capital  for  January  1, 

1940 . .  42,  000 

(c)  Excess  of  excluded  capital  for 

each  day  of  period  over  excluded 
capital  on  January  1,  1940  ($64,400 
minus  $42,000) _  22,400 
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Example  (2).  Computation  of  net 
capital  reduction.  The  Y  Corporation,  a 
domestic  corporation  which  makes  its 
income  tax  returns  on  the  calendar  year 
basis,  was  organized  on  January  1,  1910, 
with  an  authorized  and  outstanding  cap¬ 
ital  stock  of  2,000  shares  of  common 
stock  of  a  par  value  of  $100  each  and 
1,000  shares  of  participating  preferred 
stock  of  a  par  value  of  $100  each.  Each 
share  of  preferred  stock  is  entitled  to  re¬ 
ceive  annual  dividends  of  $7,  and  $100 
on  complete  liquidation,  in  priority  to 
any  payments  on  common  stock,  and  is 
entitled  to  participate  equally  with  each 
share  of  the  common  stock  in  either  in¬ 
stance  after  the  common  stock  has  re¬ 
ceived  a  similar  amount.  The  preferred 
stock  is  redeemable  in  whole  or  in  part 
at  the  option  of  the  board  of  directors  at 
any  time  at  $106  per  share  plus  its  pro¬ 
portion  of  the  earnings  of  the  company 
at  the  time  of  such  redemption.  The 
preferred  stock  was  issued  at  $106  per 
share  for  a  total  of  $106,000,  and  the 
common  stock  was  issued  at  $100  per 
share  for  a  total  of  $200,000.  On  July  1, 
1940,  the  company  had  a  paid-in  surplus 
of  $6,000  consisting  of  the  premium  re¬ 
ceived  on  the  preferred  stock,  earnings 
and  profits  of  $30,000  accumulated  prior 
to  March  1,  1913,  and  earnings  and 
profits  accumulated  since  February  28, 
1913,  of  $75,000.  On  July  1,  1940,  the 
option  with  respect  to  the  preferred 
stock  is  exercised  and  the  entire  amount 
of  such  stock  is  redeemed  at  $141  per 
share  for  a  total  of  $141,000,  such  trans¬ 
action  being  a  partial  liquidation  under 
section  115  (c).  The  corporation  has  no 
other  transactions  during  the  year  1940 
which  affect  the  capital  of  the  corpora¬ 
tion. 

The  net  capital  reduction  of  the  cor¬ 
poration  for  1940  is  $53,000,  computed  as 
follows: 

(a)  Total  amount  distributed  to 

preferred  shareholders -  $141,000 

(b)  Allocation  of  the  amount  dis¬ 
tributed  : 

(A)  Attributable  to 

par  value _ $100, 000 

(B)  Attributable 

to  paid  in  surplus 6,000 

(C)  Attrlbutabl  e 
to  earnings  and  prof¬ 
its  accumulated  as  of 
July  1,  1940  (Yi  of 
($30,000  plus  $75,- 

000) ) .  35,000 


Total .  141,000 

(c)  Amount  of  distribution  not 

out  of  earnings  and  profits 
($100,000  plus  $6.000) . .  106,000 

(d)  Aggregate  of  the  daily  capital 
reduction  from  July  2,  1940,  to 
December  31,  1940,  both  dates 
Inclusive  ($106,000  multiplied  by 
183,  number  of  days  in  taxable 

year  after  distribution _  19, 398, 000 

(e)  Net  capital  reduction  ($19,- 
398.000  divided  by  366,  number 

of  days  in  taxable  year) _  63,000 


Sec.  714.  Excess  profits  credit — based  on 

INVESTED  CAPITAL. 

The  excess  profits  credit,  for  any  taxable 
year,  computed  under  this  section,  shall  be 
an  amount  equal  to  8  .per  centum  of  the  tax¬ 
payer’s  invested  capital  for  the  taxable  year, 
determined  under  section  715. 


§  30.714-1  Excess  profits  credit  based  i 
on  invested  capital.  Section  714  applies 
only  to  a  corporation  which  under  sec¬ 
tion  712  elects  or  is  required  to  compute 
its  excess  profits  credit  under  the  in¬ 
vested  capital  method.  Such  credit  is  an 
amount  equal  to  8  percent  of  its  invested 
capital  for  the  taxable  year,  regardless 
of  the  ratio  of  earnings  to  invested  capi¬ 
tal  for  previous  taxable  years.  For  com¬ 
putation  of  excess  profits  net  income  if 
excess  profits  credit  based  on  invested 
capital  is  used,  see  section  711  (a)  (2).* 

Sec.  715.  Definition  of  invested  capital. 

For  the  purposes  of  this  subchapter  the 
Invested  capital  for  any  taxable  year  shall 
be  the  average  invested  capital  for  such  year, 
determined  under  section  716,  reduced  by  an 
amount  computed  under  section  720  (relat¬ 
ing  to  inadmissible  assets) .  If  the  Commis¬ 
sioner  finds  that  in  any  case  the  determina¬ 
tion  of  invested  capital,  on  a  basis  other 
than  a  dally  basis,  will  produce  an  invested 
capital  differing  by  not  more  than  $1,000 
from  an  invested  capital  determined  on  a 
daily  basis,  he  may,  under  regulations  pre¬ 
scribed  by  him  with  the  approval  of  the  Sec¬ 
retary,  provide  for  such  determination  on 
such  other  basis.  (For  computation  of  in¬ 
vested  capital  in  case  of  foreign  corporations 
and  corporations  entitled  to  the  benefits  of 
section  251,  see  section  724.) 

Sec.  716.  Average  invested  capital. 

The  average  invested  capital  for  any  tax¬ 
able  year  shall  be  the  aggregate  of  the  daily 
invested  capital  for  each  day  of  such  taxable 
year,  divided  by  the  number  of  days  in  such 
taxable  year. 

Sec.  717.  Daily  invested  capital. 

The  dally  invested  capital  for  any  day  of 
the  taxable  year  shall  be  the  sum  of  the 
equity  invested  capital  for  such  day  plus  the 
borrowed  invested  capital  for  such  day  de¬ 
termined  under  section  719. 

§  30.715-1  Determination  of  invested 
capital.  It  is  necessary  for  a  taxpayer 
using  the  invested  capital  method  in  com¬ 
puting  the  excess  profits  credit  to  deter¬ 
mine  the  invested  capital  for  the  taxable 
year.  This  is  not  the  invested  capital  at 
the  beginning  of  the  taxable  year  but  the  1 
average  invested  capital  for  the  taxable 
year,  reduced  by  an  amount  computed 
under  section  720,  if  the  taxpayer  owned 
any  inadmissible  assets  during  the  tax¬ 
able  year.  The  average  invested  capital 
for  the  taxable  year  is  the  aggregate  of 
the  daily  invested  capital  for  each  day  of 
the  taxable  year,  divided  by  the  number 
of  days  in  such  taxable  year.  The  daily 
invested  capital  is  the  sum  of  the  equity 
invested  capital,  as  defined  in  section  718, 
and  the  borrowed  invested  capital,  as  de¬ 
fined  in  section  719.  The  invested  capital 
shall  be  computed  in  all  cases  on  a  daily 
basis. 

If,  during  the  taxable  year,  a  corpo¬ 
ration  is  not  involved  in  a  tax-free  liqui¬ 
dation  and  neither  receives  new  capital, 
whether  paid  in  or  borrowed,  nor  makes 
any  distribution  other  than  out  of  earn¬ 
ings  and  profits  of  the  taxable  year,  nor 
retires  indebtedness  of  the  character  in¬ 
cludible  in  borrowed  capital,  its  average 
invested  capital  for  the  taxable  year  is 
an  amount  equal  to  its  daily  invested 
oapital  for  the  first  day  of  the  taxable 
year. 

In  cases  where  the  changes  in  invested 
capital  are  not  numerous  during  the  tax- 
I  able  year,  the  determination  of  the  aver¬ 


age  invested  capital  may  generally  be 
simplified  by  taking  the  invested  capital 
as  of  the  first  day  of  the  taxable  year 
and  adding  thereto  such  portion  of  each 
addition  made  during  the  year  as  the 
number  of  days  remaining  in  the  taxable 
year  after  such  addition  bears  to  the 
total  number  of  days  in  the  taxable  year, 
and  subtracting  such  portion  of  each  re¬ 
duction  of  capital  as  the  number  of  days 
after  such  reduction  bears  to  the  total 
number  of  days  in  the  taxable  year.  This 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  example : 

Example.  The  invested  capital  of  the 
X  Corporation  on  January  1,  1940,  is 
$500,000.  The  only  changes  in  invested 
capital  during  the  taxable  year  1940  are 
as  follows: 

(a)  On  April  1,  1940,  money  amount¬ 
ing  to  $100,000  is  paid  in  for  stock. 

(b)  On  October  1,  1940,  a  capital  dis¬ 
tribution  is  made  amounting  to  $200,000. 


Aggregate  invested  capital  from 
January  1  to  April  1,  inclusive 

(92  days),  $500,000  x  92 _ $46,000,000 

Aggregate  invested  capital  from 
April  2  to  October  1,  inclusive 
(183  days)  ($500,000  plus 

$100,000)  x  183. _ _  109,  800, 000 

Aggregate  invested  capital  from 
October  2  to  December  31,  in¬ 
clusive  (91  days)  ($600,000 
minus  $200,000)  x  91 _  36,400,000 


Aggregate  invested  capital  for 

1940 . .  192,200,000 

Average  invested  capital  for 
1940  ($192,200,000  divided  by 
366,  number  of  days  in  taxable 
year) .  525,136.61 

* 


Sec.  718.  Equity  Invested  Capital. 

(a)  Definition.  The  equity  invested  capi¬ 
tal  for  any  day  of  any  taxable  year  shall  be 
determined  as  of  the  beginning  of  such  day 
and  shall  be  the  sum  of  the  following 
amounts,  reduced  as  provided  in  subsection 
(b)  — 

(1)  Money  paid  in.  Money  previously  paid 
in  for  stock,  or  as  paid-in  surplus,  or  as  a 
contribution  to  capital; 

(2)  Property  paid  in.  Property  (other 
than  money)  previously  paid  in  (regardless 
of  the  time  paid  in)  for  stock,  or  as  paid-in 
surplus,  or  as  a  contribution  to  capital.  Such 
property  shall  be  included  in  an  amount 
equal  to  its  basis  (unadjusted)  for  determin¬ 
ing  loss  upon  sale  or  exchange.  If  the  prop¬ 
erty  was  disposed  of  before  such  taxable  year, 
such  basis  shall  be  determined  in  the  same 
manner  as  if  the  property  were  still  held  at 
the  beginning  of  such  taxable  year.  If  such 
unadjusted  basis  is  a  substituted  basis  it 
shall  be  adjusted,  with  respect  to  the  period 
before  the  property  was  paid  in,  in  the  man¬ 
ner  provided  in  section  113  (b)  (2); 

(3)  Distributions  in  stock.  Distributions 
in  stock — 

(A)  Made  prior  to  such  taxable  year  to 
the  extent  to  which  they  are  considered  dis¬ 
tributions  of  earnings  and  profits;  and 

(B)  Previously  made  during  such  taxable 
year  to  the  extent  to  which  they  are  con¬ 
sidered  distributions  of  earnings  and  profits 
other  than  earnings  and  profits  of  such  tax¬ 
able  year; 

(4)  Earnings  and  profits  at  beginning  of 
year.  The  accumulated  earnings  and  profits 
as  of  the  beginning  of  such  taxable  year;  and 

(5)  Increase  on  account  of  gain  on  tax- 
free  liquidation.  In  the  case  of  the  previous 
receipt  of  property  (other  than  property  de¬ 
scribed  in  the  last  sentence  of  section  113  (a) 
(15) )  by  the  taxpayer  in  complete  liquida¬ 
tion  of  another  corporation  under  section 

(b)  (6),  or  the  corresponding  provision  oi 
a  prior  revenue  law,  an  amount,  with  re¬ 
spect  to  each  such  liquidation,  equal  to  tne 
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amount  by  which  the  aggregate  of  the 
amount  of  the  money  so  received  and  of  the 
adjusted  basis,  at  the  time  of  receipt,  of  all 
property  (other  than  money)  so  received, 
exceeds  the  sum  of: 

(A)  The  aggregate  of  the  adjusted  basis 
of  each  share  of  stock  with  respect  to  which 
such  property  was  received:  such  adjusted 
basis  of  each  share  to  be  determined  imme¬ 
diately  prior  to  the  receipt  of  any  property 
in  such  liquidation  with  respect  to  such 
share,  and 

(B)  The  aggregate  of  the  liabilities  of  such 
other  corporation  assumed  by  the  taxpayer 
In  connection  with  the  receipt  of  such  prop¬ 
erty,  of  the  liabilities  (not  assumed  by  the 
taxpayer)  to  which  such  property  so  re¬ 
ceived  was  subject,  and  of  any  other  con¬ 
sideration  (other  than  the  stock  with  re¬ 
spect  to  which  such  property  was  received) 
given  by  the  taxpayer  for  such  property  so 
received. 

(b)  Reduction  in  equity  invested  capital. 
The  amount  by  which  the  equity  invested 
capital  for  any  day  shall  be  reduced  as  pro¬ 
vided  in  subsection  (a)  shall  be  the  sum  of 
the  following  amounts — 

(1)  Distributions  in  previous  years.  Dis¬ 
tributions  made  prior  to  such  taxable  year 
which  were  not  out  of  accumulated  earnings 
and  profits; 

(2)  Distributions  during  the  year.  Dis¬ 
tributions  previously  made  during  such  tax¬ 
able  year  which  are  not  out  of  the  earnings 
and  profits  of  such  taxable  year; 

(3)  Earnings  and  profits  of  another  cor¬ 
poration.  The  earnings  and  profits  of  an¬ 
other  corporation  which  previously  at  any 
time  were  included  in  accumulated  earnings 
jmd  profits  by  reason  of  a  transaction  de¬ 
scribed  in  section  112  (b)  to  (e),  both  in¬ 
clusive,  or  In  the  corresponding  provision  of 
a  prior  revenue  law,  or  by  reason  of  the 
transfer  by  such  other  corporation  to  the 
taxpayer  of  property  the  basis  of  which  in 
the  hands  of  the  taxpayer  is  or  was  deter¬ 
mined  with  reference  to  its  basis  in  the  hands 
of  such  other  corporation,  or  would  have 
been  so  determined  if  the  property  had  been 
other  than  money;  and 

(4)  Reduction  on  account  of  loss  on  tax- 
free  liquidation.  In  the  case  of  the  previous 
receipt  of  property  (other  than  property  de¬ 
scribed  in  the  last  sentence  of  section  113  (a) 
(15) )  by  the  taxpayer  in  complete  liquidation 
of  another  corporation  under  section  112  (b) 
(6),  or  the  corresponding  provision  of  a 
prior  revenue  law,  an  amount,  with  respect 
to  each  such  liquidation,  equal  to  the  amount 
by  which  the  sum  of — 

(A)  The  aggregate  of  the  adjusted  basis  of 
each  share  of  stock  with  respect  to  which 
such  property  was  received;  such  adjusted 
basis  of  each  share  to  be  determined  imme¬ 
diately  prior  to  the  receipt  of  any  property  in 
such  liquidation  with  respect  to  such  share, 
and 

(B)  The  aggregate  of  the  liabilities  of  such 
other  corporation  assumed  by  the  taxpayer 
in  connection  with  the  receipt  of  such  prop¬ 
erty,  of  the  liabilities  (not  assumed  by  the 
taxpayer)  to  which  such  property  so  re¬ 
ceived  was  subject,  and  of  any  other  con¬ 
sideration  (other  than  the  stock  with  re¬ 
spect  to  which  such  property  was  received) 
given  by  the  taxpayer  for  such  property  so 
received, 

exceeds  the  aggregate  of  the  amount 
of  the  money  so  received  and  of  the 
adjusted  basis,  at  the  time  of  receipt,  of 
all  property  (other  than  money)  so  received. 
The  amount  of  the  reduction  under  this  par¬ 
agraph  shall  not  exceed  the  accumulated 
earnings  and  profits  as  of  the  beginning  of 
such  taxable  year. 

(c)  Rules  for  application  of  subsections 
(a)  and  (b).  For  the  purposes  of  subsec  - 
tlons  (a)  and  (b)— 

(1)  Distributions  for  shareholders.  The 
term  "distribution”  means  a  distribution  by 
a  corporation  to  its  shareholders,  and  the 
“'distribution  in  stock"  means  a  dl% 
trunnion  by  a  corporation  In  its  stock  or 
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rights  to  acquire  its  stock.  To  the  extent 
that  a  distribution  in  stock  is  not  consid¬ 
ered  a  distribution  pf  earnings  and  profits  it 
shall  not  be  considered  a  distribution.  A 
distribution  in  stock  shall  not  be  regarded 
as  money  or  property  paid  in  for  stock,  or 
as  paid-in  surplus,  or  as  a  contribution  to 
capital. 

(2)  Distributions  in  first  sixty  days  of  tax¬ 
able  year.  In  the  application  of  such  sub¬ 
sections  to  any  taxable  year  beginning  after 
December  31,  1940,  so  much  of  the  distribu¬ 
tions  (taken  in  the  order  of  time)  made  dur¬ 
ing  the  first  sixty  days  thereof  as  does  not 
exceed  the  accumulated  earnings  and  profits 
as  of  the  beginning  thereof  (computed  with¬ 
out  regard  to  this  paragraph)  shall  be  con¬ 
sidered  to  have  been  made  on  the  last  day 
of  the  preceding  taxable  year. 

(3)  Computation  of  earnings  and  profits  of 
taxable  year.  For  the  purposes  of  subsections 
(a)  (3)  (B)  and  (b)  (2)  in  determining 
whether  a  distribution  is  out  of  the  earnings 
and  profits  of  any  taxable  year,  such  earnings 
and  profits  shall  be  computed  as  of  the  close 
of  such  taxable  year  without  diminution  by 
reason  of  any  distribution  made  during  such 
taxable  year  or  by  reason  of  the  tax  under 
this  subchapter  for  such  year  and  the  de¬ 
termination  shall  be  made  without  regard  to 
the  amount  of  earnings  and  profits  at  the 
time  the  distribution  was  made. 

(4)  Stock  in  case  of  merger  or  consolida¬ 
tion.  If  a  corporation  owns  stock  in  another 
corporation,  and — 

(A)  such  corporations  are  merged  or  con¬ 
solidated  in  a  statutory  merger  or  consolida¬ 
tion,  or 

(B)  such  corporations  are  parties  to  a  trans¬ 
action  which  results  in  the  elimination  of 
such  stock  in  a  manner  similar  to  that 
resulting  from  a  statutory  merger  or  con¬ 
solidation,  then  such  stock  shall  not  be  con¬ 
sidered  as  property  paid  in  for  stock  of,  or 
as  paid-in  surplus  of,  or  as  a  contribution  to 
capital  of,  the  corporation  resulting  from  the 
transaction  referred  to  in  subparagraph  (A) 
or  (B). 

(d)  For  special  rules  affecting  computa¬ 
tion  of  property  paid  in  for  stock  in  connec¬ 
tion  with  certain  exchanges  and  liquidations, 
see  section  751  (a). 

(e)  For  determination  of  equity  invested 
capital  in  special  cases,  see  section  723. 

§  30.718-1  Determination  of  daily 
equity  invested  capital;  money  and  prop¬ 
erty  paid  in.  The  equity  invested  capi¬ 
tal  for  any  day  is  determined  as  of  the 
beginning  of  such  day.  The  basis  or 
starting  point  is  found  in  the  amount  of 
money  and  property  previously  paid  in 
for  stock,  or  as  paid-in  surplus,  or  as  a 
contribution  to  capital.  For  the  pur¬ 
pose  of  determining  equity  invested  cap¬ 
ital,  the  amount  of  any  property  paid  in 
is  the  unadjusted  basis  to  the  taxpayer 
for  determining  loss  upon  a  sale  or  ex¬ 
change  under  the  law  applicable  to  the 
taxable  year  for  which  the  invested  cap¬ 
ital  is  being  computed.  If  the  property 
was  disposed  of  before  such  taxable  year, 
such  unadjusted  basis  shall  be  deter¬ 
mined  as  if  the  property  were  still  held 
at  the  beginning  of  such  taxable  year. 

If  the  basis  to  the  taxpayer  is  cost 
and  stock  was  issued  for  the  property, 
the  cost  is  the  fair  market  value  of 
such  stock  at  the  time  of  its  issuance. 
If  the  stock  had  no  established  market 
value  at  the  time  of  the  exchange,  the 
fair  market  value  of  the  assets  of  the 
company  at  that  time  should  be  deter¬ 
mined  and  the  liabilities  deducted.  The 
resulting  n$t  worth  will  be  deemed  to 
represent  the  total  value  of  the  out¬ 
standing  stock.  In  determining  net 


worth  for  the  purpose  of  fixing  the  fair 
market  value  of  the  stock  at  the  time 
of  the  exchange,  the  property  paid  in  for 
such  stock  shall  be  included  in  the  as¬ 
sets  at  its  fair  market  value  at  that 
time. 

If  stock  having  no  established  market 
value  is  Issued  for  intangible  property, 
and  it  is  necessary  to  determine  the  fair 
market  value  of  such  property,  the  fol¬ 
lowing  factors,  among  others,  may  be 
taken  into  consideration  in  determining 
such  value:  (a)  The  earnings  attribut¬ 
able  to  such  intangible  assets  while  in 
the  hands  of  the  predecessor  owner; 
and  (b)  any  cash  offers  for  the  pur¬ 
chase  of  the  business,  including  the  in¬ 
tangible  property,  at  or  about  the  time 
of  its  acquisition.  A  corporation  claim¬ 
ing  a  value  for  intangible  property  paid 
in  for  stock  should  file  with  its  return 
a  full  statement  of  the  facts  relating  to 
such  valuation. 

If  the  property  was  acquired  after  De¬ 
cember  31,  1920,  by  a  corporation  from 
a  shareholder  as  paid-in  surplus  or  from 
any  person  as  a  contribution  to  capital, 
then  the  basis  shall  be  the  same  as  it 
would  be  in  the  hands  of  the  transferor 
if  the  transfer  had  not  been  made.  (See 
section  113  (a)  (8).)  If  so  acquired 
prior  to  January  1,  1921,  the  basis  is  the 
fair  market  value  of  the  property  at  the 
time  it  was  paid  in.  If  the  basis  is  the 
transferor’s  basis,  then  such  adjustments 
shall  be  made  as  are  provided  in  section 
113  (b)  (2)  with  respect  to  the  period  be¬ 
fore  the  property  was  paid  in.  Thus,  if 
A  paid  into  a  corporation  in  1930  as  paid- 
in  surplus  certain  improved  real  estate 
purchased  by  him  in  1920  for  $20,000, 
with  respect  to  which  depreciation  was 
allowed  for  the  period  held  by  him  in 
amounts  aggregating  $6,000  (the  full 
amount  allowable),  A’s  basis  of  $20,000 
shall  be  reduced  by  $6,000  for  the  pur¬ 
pose  of  computing  the  invested  capital 
of  the  corporation. 

The  fact  that  the  money  or  property 
paid  in  has  been  lost,  destroyed,  or  other¬ 
wise  disposed  of,  shall  not  reduce  the 
invested  capital,  except  as  such  facts  are 
reflected  in  the  earnings  and  profits  as 
of  the  beginning  of  the  taxable  year.  As 
to  cases  with  respect  to  which  the  equity 
invested  capital  at  the  beginning  of  the 
year  cannot  be  determined,  see  section 
723.  As  to  determination  of  amount  of 
property  paid  in  for  stock  in  connec¬ 
tion  with  certain  exchanges,  see  section 
751  (a). 

Section  718  (c)  (4),  which  provides 
that  in  certain  cases  stock  acquired  by  a 
corporation  shall  not  be  treated  as  prop¬ 
erty  paid  in  for  stock,  or  as  paid-in  sur¬ 
plus,  or  as  a  contribution  to  capital,  is 
for  the  purpose  of  avoiding  duplication 
in  invested  capital.  Thus,  for  example, 
if  the  X  Corporation  owns  stock  of  the  Y 
Corporation  and  both  corporations  aie 
merged  into  the  Z  Corporation,  the  Y 
Corporation  stock  received  by  the  Z  Cor¬ 
poration  from  the  X  Corporation  may  not 
be  treated  as  property  paid  in  for  stock, 
or  as  paid-in  surplus,  or  as  a  contribu* 
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tion  to  capital  of  the  Z  Corporation.  This 
avoids  duplication,  since  the  assets  of  the 
Y  Corporation,  against  which  such  stock 
was  issued,  are  treated  as  property  paid 
in  for  stock,  or  as  paid-in  surplus,  or  as  a 
contribution  to  capital  of  the  Z  Corpora¬ 
tion.  Section  718  (c)  (4)  does  not  apply 
to  a  section  112  (b)  (6)  liquidation  where 
no  possibility  of  duplication  exists.* 

§30.718-2  Determination  of  daily 
equity  invested  capital;  accumulated 
earnings  and  profits — (a)  In  general. 
The  term  “accumulated  earnings  and 
profits”  is  not  defined  in  the  Internal 
Revenue  Code.  See,  however,  section 
115  and  the  regulations  prescribed  there¬ 
under  as  to  the  effect  of  certain  trans¬ 
actions  on  earnings  and  profits,  and 
§  30.718-4  as  to  the  effect  of  the  declara¬ 
tion  and  distribution  of  dividends.  In 
general,  the  concept  of  “accumulated 
earnings  and  profits”  for  the  purpose  of 
the  excess  profits  tax  is  the  same  as  for 
the  purpose  of  the  income  tax.  In  com¬ 
puting  accumulated  earnings  and  profits 
as  of  the  beginning  of  the  taxable  year, 
a  taxpayer  keeping  its  books  and  making 
its  income  tax  returns  on  the  accrual 
basis  shall  subtract  the  income  and  ex¬ 
cess  profits  taxes  for  the  preceding  tax¬ 
able  year.  If  there  is  a  deficit  in  the  ac¬ 
cumulated  earnings  and  profits  as  of  the 
beginning  of  the  taxable  year,  such  deficit 
shall  not  be  taken  into  account  in  deter¬ 
mining  invested  capital,  and  in  such 
cases  the  earnings  and  profits  as  of  the 
beginning  of  the  taxable  year  shall  be 
considered  as  zero,  but  subsequent  earn¬ 
ings  and  profits  shall  be  applied  against 
such  deficit.  Unrealized  appreciation  in 
value  of  property  is  not  a  factor  in  deter¬ 
mining  earnings  and  profits. 

(b)  Current  earnings  and  profits;  earn¬ 
ings  and  profits  of  any  taxable  year  can¬ 
not  be  included  in  the  computation  of  in¬ 
vested  capital  for  that  year.  If  a  divi¬ 
dend  is  declared  and  paid  during  any  year 
out  of  the  earnings  and  profits  of  that 
year  and  the  stockholders  pay  back  into 
the  corporation  all  or  a  substantial  part 
of  the  amount  of  such  dividends,  the 
amount  so  paid  back  cannot  be  included 
in  the  computation  of  invested  capital  for 
that  year  unless  the  corporation  shows 
by  evidence  satisfactory  to  the  Commis¬ 
sioner  that  the  dividends  were  paid  in 
good  faith  and  without  any  understand¬ 
ing,  express  or  implied,  that  they  were  to 
be  paid  back.* 

§  30.718-3  Determination  of  daily 
equity  invested  capital;  distributions  in 
stock.  A  distribution  made  prior  to  the 
taxable  year  by  a  corporation  in  its  stock, 
or  in  rights  to  acquire  its  stock,  to  the 
extent  to  which  it  constitutes  a  distribu¬ 
tion  of  earnings  and  profits  of  the  cor¬ 
poration,  constitutes  an  item  of  invested 
capital.  Such  a  distribution  made  dur¬ 
ing  the  taxable  year  out  of  earnings  and 
profits  other  than  out  of  the  earnings 
and  profits  of  that  year  is  also  an  item 
of  invested  capital.  If  a  stock  dividend 
is  paid  out  of  capital  and  not  out  of 
earnings  and  profits,  or  is  of  such  a  char¬ 
acter  as  not  to  be  subject  to  tax  in  the 


hands  of  a  distributee  because  exempt 
as  a  stock  dividend  either  by  statute  or 
otherwise,  it  is  not  deemed  to  constitute 
a  distribution  and  does  not  reduce  the 
earnings  and  profits  account.  See  section 
115  (h)* 

§  30.713-4  Determination  of  daily 
equity  invested  capital;  reductions  by 
distributions.  The  amount  of  the  daily 
equity  invested  capital  as  partially  de¬ 
termined  by  taking  the  aggregate  of  the 
sums  described  in  section  718  (a)  shall 
be  reduced  by  the  amount  of  the  distribu¬ 
tions  made  in  prior  taxable  years  which 
were  not  out  of  accumulated  earnings 
and  profits  plus  the  amount  of  the  dis¬ 
tributions  previously  made  during  the 
taxable  year  which  were  not  out  of  the 
earnings  or  profits  of  such  year.  In  de¬ 
termining  whether  a  distribution  is  out 
of  the  earnings  and  profits  of  any  tax¬ 
able  year,  such  earnings  and  profits  shall 
be  computed  as  of  the  close  of  such  tax¬ 
able  year  without  diminution  by  reason 
of  any  distribution  made  during  such 
taxable  year  or  by  reason  of  the  excess 
profits  tax  imposed  by  the  Excess  Profits 
Tax  Act  of  1940,  and  without  regard  to 
the  amount  of  earnings  and  profits  at 
the  time  the  distribution  was  made. 

For  example,  if  a  corporation  making 
a  return  on  the  calendar  year  basis  had 
accumulated  earnings  and  profits  as  of 
the  beginning  of  the  taxable  year  of 
$50,000,  and  earnings  and  profits  during 
the  taxable  year  (without  diminution  by 
any  distributions  or  the  excess  profits 
tax  for  the  taxable  year)  of  $150,000,  all 
earned  during  the  last  six  months  of  the 
taxable  year,  and  distributed  $175,000 
as  dividends  during  the  taxable  year, 
$56,000  on  April  1,  $70,000  on  July  1,  and 
$49,000  on  October  1,  six-sevenths  of 
each  distribution  will  be  deemed  to  have 
been  paid  out  of  earnings  of  the  taxable 
year  and  one-seventh  from  accumulated 
earnings  and  profits,  so  that  accumu¬ 
lated  earnings  and  profits  will  be  re¬ 
duced  by  $8,000  beginning  April  2,  by  an 
additional  $10,000  beginning  July  2,  and 
by  an  additional  $7,000  beginning  Oc¬ 
tober  2. 

In  computing  accumulated  earnings 
and  profits  as  of  the  beginning  of  the 
taxable  year  and  in  determining  what 
distributions  during  the  taxable  year 
are  made  out  of  the  earnings  and  profits 
of  such  year,  for  the  purposes  of  section 
718  (a)  and  (b)  distributions  made  dur¬ 
ing  the  first  60  days  of  any  taxable  year 
beginning  after  December  31,  1940,  are 
deemed,  to  the  extent  they  do  not  exceed 
the  accumulated  earnings  and  profits  as 
of  the  beginning  of  the  taxable  year,  to 
have  been  made  on  the  last  day  of  the 
preceding  taxable  year.  In  applying 
such  rule,  such  distributions  shall  be 
considered  in  the  order  of  time.  For  ex¬ 
ample,  if  a  corporation  on  the  calendar 
year  basis  has  accumulated  earnings  or 
profits  of  $100,000  on  January  1,  1941, 
and  makes  distributions  of  $75,000  on 
January  15,  1941,  and  $50,000  on  Febru 
ary  15,  1941,  the  distribution  of  January 
15,  1941,  and  $25,000  of  the  distribution 


of  February  15,  1941,  are  considered  as 
having  been  made  on  December  31, 1940. 

A  distribution  is  considered  to  be  made 
on  the  date  it  is  payable,  except  that 
where  no  date  is  set  for  its  payment,  the 
distribution  is  considered  to  be  made  on 
the  date  when  it  is  declared,  and  except 
that  distributions  payable  during  the  first 
60  days  of  a  taxable  year  beginning  after 
December  31,  1940,  are  considered  to  be 
distributions  made  on  the  last  day  of  the 
preceding  taxable  year  to  the  extent  such 
distributions  do  not  exceed  the  accumu¬ 
lated  earnings  and  profits  as  of  the  be¬ 
ginning  of  the  taxable  year. 

The  purchase  by  a  corporation  of  its 
own  stock  for  investment  does  not  of  itself 
result  in  a  reduction  of  invested  capital. 
But  see  §  30.720-1  relative  to  inadmissible 
assets.  If,  however,  the  corporation  sub¬ 
sequently  cancels  such  stock,  invested 
capital  is  reduced,  beginning  with  the  day 
following  such  cancellation,  by  so  much 
of  the  adjusted  basis  of  such  stock  in  the 
hands  of  the  corporation  as  is  not  prop¬ 
erly  chargeable  to  earnings  and  profits  of 
the  taxable  year.  If  stock  is  purchased 
for  retirement,  there  is  a  distribution  on 
the  date  of  purchase  of  the  amount  paid 
therefor  and  the  invested  capital  is  re¬ 
duced  by  the  amount  thereof  not  properly 
chargeable  to  earnings  and  profits  of  the 
taxable  year.* 

§  30.718-5  Determination  of  daily 
equity  invested  capital;  adjustments  on 
account  of  receipt  of  property  on  certain 
tax-free  liquidations.  If  the  taxpayer 
has  previously  received  property  (other 
than  property  described  in  the  last  sen¬ 
tence  of  section  113  (a)  (15))  in  com¬ 
plete  liquidation  of  another  corporation 
in  which  no  gain  or  loss  was  recognized 
under  section  112  (b)  (6)  or  the  same 
section  of  the  Revenue  Act  of  1936  or 
1938,  the  invested  capital  shall  be  in¬ 
creased  by  an  amount  equal  to  the  ex¬ 
cess  of  the  aggregate  of  the  money  and 
the  adjusted  basis,  at  the  time  of  receipt, 
of  the  property  other  than  money  so 
received  over  the  sum  of  the  adjusted 
basis  of  the  stock  with  respect  to  which 
such  property  was  received  and  the  ag¬ 
gregate  of  the  liabilities  assumed  by  the 
taxpayer,  or  to  which  the  property  re¬ 
ceived  was  subject,  and  any  other  con¬ 
sideration  given  by  the  taxpayer  for  such 
property.  If  the  aggregate  of  the  ad¬ 
justed  basis  of  such  stock  plus  such  lia¬ 
bilities  and  other  consideration  given  for 
the  property  so  received  exceeds  such 
money  and  the  adjusted  basis  of  such 
property,  then  such  excess  shall  be  de¬ 
ducted  from  the  invested  capital  to  the 
extent  that  such  excess  does  not  exceed 
the  accumulated  earnings  and  profits  as 
of  the  beginning  of  the  taxable  year. 
The  term  “adjusted  basis”  as  used  in  sec¬ 
tion  718  (a)  (5)  and  (b)  (4)  means  ad¬ 
justed  basis  for  determining  loss.  The 
provisions  of  this  paragraph  may  be  il¬ 
lustrated  by  the  following  examples: 

Example  (1).  The  X  Corporation 
owns  all  the  outstanding  stock  of  the 
Y  Corporation  for  which  it  paid  $25,000, 
which  is  its  adjusted  basis  for  determin- 
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ing  loss.  The  Y  Corporation  is  com¬ 
pletely  liquidated  during  the  1940  tax¬ 
able  year  of  the  X  Corporation  in 
accordance  with  section  112  (b)  (6). 
The  X  Corporation  received  upon  such 
liquidation  assets  having  an  adjusted 
basis  of  $35,000  for  determining  loss. 
Under  section  718  (a)  (5)  there  is  an 
increase  in  equity  invested  capital  of 
$10,000,  computed  as  follows: 


Adjusted  basis  to  the  Y  Corpora¬ 
tion  of  property  received  by  the 
X  Corporation  in  liquidation _ $35, 000 

Less: 

Adjusted  basis  to  the  X  Corpora¬ 
tion  of  stock  in  the  Y  Cor¬ 
poration  _  25, 000 


Increase  in  equity  invested 
capital _  10, 000 


Example  (2).  If  in  the  above  example 
the  X  Corporation  had  paid  $40,000,  in¬ 
stead  of  $25,000,  for  the  stock  of  the  Y 
Corporation  and  had  accumulated  earn¬ 
ings  and  profits  as  of  the  beginning  of 
the  taxable  year  of  $10,000,  then  under 
the  application  of  section  718  (b)  (4) 
there  is  a  decrease  in  equity  invested 
capital  of  $5,000  as  shown  by  the  fol¬ 
lowing  computation: 


Adjusted  basis  to  the  X  Corporation 
of  stock  in  the  Y  Corporation - $40, 000 

Less: 

Adjusted  basis  to  the  Y  Corporation 
of  property  received  by  the  X 
Corporation  in  liquidation _  35, 000 


Reduction  in  equity  invested  capital-  5, 000 


If  at  the  beginning  of  a  subsequent  tax¬ 
able  year  the  accumulated  earnings  and 
profits  are  less  than  $5,000,  the  amount  of 
the  reduction  required  by  section  718  (b) 

(4)  for  such  taxable  year  will  be  limited 
to  the  amount  of  such  accumulated  earn¬ 
ings  and  profits. 

If  the  earnings  and  profits  of  another 
corporation  previously  at  any  time  were 
included  in  the  accumulated  earnings  and 
profits  of  the  taxpayer  by  reason  of  a 
transaction  referred  to  in  section  718  (b) 
(3),  the  amount  of  such  earnings  and 
profits  shall  be  deducted  in  determining 
the  equity  invested  capital.  The  provi¬ 
sions  of  this  paragraph  may  be  illustrated 
by  the  following  example: 

Example.  The  Y  Corporation  prior  to 
July  1, 1939,  had  capital  stock  outstand¬ 
ing  of  $20,000  and  accumulated  earnings 
and  profits  of  $5,000.  The  X  Corporation 
was  organized  on  July  1  to  take  over  all 
the  assets  of  the  Y  Corporation  in  ex¬ 
change  for  all  of  its  stock.  Stock  in  the 
amount  of  $25,000  was  issued  by  the  X 
Corporation  in  exchange  for  all  the  as¬ 
sets  of  the  Y  Corporation  which  had  an 
adjusted  basis  to  the  Y  Corporation  of 
$25,000,  Since  the  property  of  the  Y  Cor¬ 
poration  in  the  amount  of  $25,000  is  a 
Part  of  the  invested  capital  of  the  X  Cor¬ 
poration  as  property  paid  in  for  stock 
and  in  addition  the  accumulated  earn¬ 
ings  and  profits  of  the  Y  Corporation 
amounting  to  $5,000  are  considered  part 
of  the  accumulated  earnings  and  profits 
of  the  X  Corporation,4  the  invested  capi¬ 
tal  of  the  corporation  for  the  taxable 
year  must  be  reduced  by  $5,000,  the 

‘  Commissioner  v.  Sansome,  60  F.  (2d)  931. 


amount  of  the  earnings  and  profits  of 
the  Y  Corporation,  as  provided  by  sec¬ 
tion  718  (b)  (3)> 

Sec.  719.  Borrowed  invested  capital. 

(a)  Borrowed  capital.  The  borrowed  cap¬ 
ital  for  any  day  of  any  taxable  year  shall  be 
determined  as  of  the  beginning  of  such  day 
and  shall  be  the  sum  of  the  following: 

(1)  The  amount  of  the  outstanding  in¬ 
debtedness  (not  including  interest,  and  not 
including  indebtedness  described  in  section 
751  (b)  relating  to  certain  exchanges)  of  the 
taxpayer  which  is  evidenced  by  a  bond,  note, 
bill  of  exchange,  debenture,  certificate  of 
indebtedness,  mortgage,  or  deed  of  trust, 
plus, 

(2)  In  the  case  of  a  taxpayer  having  a 
contract  (made  before  the  expiration  of  30 
days  after  the  date  of  the  enactment  of  the 
Second  Revenue  Act  of  1940)  with  a  foreign 
government  to  furnish  articles,  materials,  or 
supplies  to  such  foreign  government,  if  6uch 
contract  provides  for  advance  payment  and 
for  repayment  by  the  vendor  of  any  part  of 
such  advance  payment  upon  cancellation  of 
the  contract  by  such  foreign  government,  the 
amount  which  would  be  required  to  be  so 
repaid  if  cancellation  occurred  at  the  begin¬ 
ning  of  6uch  day,  but  no  amount  shall  be 
considered  as  borrowed  capital  under  this 
paragraph  which  has  been  includible  in  gross 
income. 

(b)  Borrowed  invested  capital.  The  bor¬ 
rowed  invested  capital  for  any  day  of  any 
taxable  year  shall  be  determined  as  of  the 
beginning  of  such  day  and  shall  be  an 
amount  equal  to  50  per  centum  of  the  bor¬ 
rowed  capital  for  such  day. 

§  30.719-1  Borrowed  invested  capital. 
The  borrowed  invested  capital  for  any 
day  of  the  taxable  year  is  50  percent  of 
the  borrowed  capital  for  such  day  de¬ 
termined  as  of  the  beginning  of  such 
day.  Borrowed  capital  is  defined  to 
mean: 

(a)  Outstanding  indebtedness  (other 
than  interest  and  indebtedness  described 
in  section  751  (b)  relating  to  certain  ex¬ 
changes,  but  including  indebtedness  as¬ 
sumed  or  to  which  the  taxpayer’s  prop¬ 
erty  is  subject)  of  the  taxpayer  which  is 
evidenced  by  a  bond,  a  promissory  note, 
bill  of  exchange,  debenture,  certificate  of 
indebtedness,  mortgage,  or  deed  of  trust, 
plus 

(b)  In  the  case  of  a  corporation  hav¬ 
ing  a  contract,  made  before  November  8, 
1940,  with  a  foreign  government  to  fur¬ 
nish  articles,  materials,  or  supplies  to 
such  foreign  government,  amounts  re¬ 
ceived  as  advance  payment  in  connec¬ 
tion  with  and  as  provided  by  such  con¬ 
tract,  to  the  extent  such  amounts  would 
be  repayable  pursuant  to  the  terms  of  the 
contract,  if  cancellation  by  such  foreign 
government  occurred  at  the  beginning  of 
the  day  for  which  the  borrowed  capital 
is  being  ascertained,  but  no  amount  shall 
be  included  as  borrowed  capital  which 
has  been  includible  in  gross  income. 

In  order  for  any  Indebtedness  to  be 
included  in  borrowed  capital  it  must  be 
bona  fide.  It  must  be  one  incurred  for 
business  reasons  and  not  merely  to  in¬ 
crease  the  excess  profits  credit.  If  in¬ 
debtedness  of  the  taxpayer  is  assumed 
by  another  person  it  ceases  to  be  bor¬ 
rowed  capital  of  the  taxpayer.  For  such 
purpose  an  assumption  of  Indebtedness 
includes  the  receipt  of  property  subject 
to' Indebtedness. 


Whether  outstanding  certificates  des¬ 
ignated  by  such  names  as  “debenture 
preferred  stock”  or  “guaranteed  pre¬ 
ferred  stock”  constitute  borrowed  capi¬ 
tal  depends  upon  whether  the  holder  has 
a  proprietary  interest  in  the  corporation 
or  has  the  rights  of  a  creditor,  deter¬ 
mined  in  the  light  of  all  the  facts.  The 
name  borne  by  the  certificate  is  of  little 
importance.  More  important  attributes 
to  be  considered  are  whether  or  not  there 
is  a  maturity  date,  the  source  of  pay¬ 
ment  of  any  “interest”  or  “dividend” 
specified  in  the  certificate  (whether  only 
out  of  earnings  or  out  of  capital  and 
earnings),  rights  to  enforce  payment, 
and  other  rights  as  compared  with  those 
of  general  creditors. 

The  term  “certificate  of  indebtedness” 
includes  only  Instruments  having  the 
general  character  of  investment  securi¬ 
ties  issued  by  a  corporation  as  distin¬ 
guishable  from  instruments  evidencing 
debts  arising  in  ordinary  transactions 
between  individuals.  Borrowed  capital 
does  not  include  indebtedness  incurred 
by  a  bank  arising  out  of  the  receipt  of  a 
deposit  and  evidenced,  for  example,  by  a 
certificate  of  deposit,  a  passbook,  a 
cashier’s  check,  or  a  certified  check. 

The  provisions  of  section  719  (a)  (2) 
relating  to  contracts  with  a  foreign  gov¬ 
ernment  may  be  illustrated  by  the  fol¬ 
lowing  example: 

Example.  The  X  Corporation,  which 
makes  its  income  tax  returns  on  the  cal¬ 
endar-year  basis  and  reports  its  income 
on  the  accrual  basis,  entered  into  a  con¬ 
tract  with  a  foreign  government  on  No¬ 
vember  1,  1940,  for  the  manufacture  and 
delivery  of  certain  parts  for  aircraft,  and 
received  thereunder  an  advance  payment 
as  of  that  date  of  $500,000.  The  contract 
provided  for  its  cancellation  by  the  ven¬ 
dee,  and  further  provided  that  the  ad¬ 
vance  payment  should  be  returned  upon 
such  cancellation  less  the  sum  of  $100,000 
and  $5,000  for  each  unit  delivered  before 
cancellation.  Ten  units  were  delivered 
December  1,  1940,  another  ten  units  De¬ 
cember  30,  1940,  and  the  contract  was 
cancelled  December  31,  1940,  before  any 
other  deliveries  had  been  made.  Bor¬ 
rowed  invested  capital  would  be  increased 
$200,000  (50  percent  of  $400,000)  for 
each  day  beginning  November  2,  1940, 
and  ending  December  1,  1940;  $175,000 
(50  percent  of  $350,000)  for  each  day 
beginning  December  2,  1940,  and  ending 
December  30,  1940;  and  $150,000  (50  per¬ 
cent  of  $300,000)  for  one  day,  December 
31,  1940.* 

8ec.  720.  Admissible  and  Inadmissible 
Assets. 

(a)  Definitions.  For  the  purposes  of  this 
subchapter — 

(1)  The  term  •‘Inadmissible  assets”  means — 

(A)  Stock  in  corporations  except  6tock  in 
a  foreign  personal-holding  company;  and 

(B)  Except  as  provided  in  subsection  (d), 
obligations  described  in  section  22  (b)  (4) 
any  party  of  the  interest  from  which  is  ex- 
cludible  from  gross  income  or  allowable  as  a 
credit  against  net  income. 

(2)  The  term  "admissible  assets”  means  all 
asset*  other  than  inadmissible  assets. 
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(b)  Ratio  of  inadmissibles  to  total  assets. 
The  amount  by  which  the  average  invested 
capital  for  any  taxable  year  shall  be  reduced 
as  provided  in  section  715  shall  be  an  amount 
which  is  the  same  percentage  of  such  aver¬ 
age  Invested  capital  as  the  percentage  which 
the  total  of  the  inadmissible  assets  is  of  the 
total  of  admissible  and  Inadmissible  assets. 
For  such  purposes,  the  amount  attributable  to 
each  asset  held  at  any  time  during  such  tax¬ 
able  year  shall  be  determined  by  ascertaining 
the  adjusted  basis  thereof  (or,  in  the  case  of 
money,  the  amount  thereof)  for  each  day  of 
such  taxable  year  so  held  and  adding  such 
daily  amounts.  The  determination  of  such 
dally  amounts  shall  be  made  under  regula¬ 
tions  prescribed  by  the  Commissioner  with  the 
approval  of  the  Secretary.  The  adjusted  basis 
shall  be  the  adjusted  basis  for  determining 
loss  upon  sale  or  exchange  as  determined 
under  section  113. 

(c)  Computation  if  short-term  capital 
gain.  If  during  the  taxable  year  there  has 
been  a  short-term  capital  gain  with  respect 
to  an  Inadmissible  asset,  then  so  much  of  the 
amount  attributable  to  such  inadmissible 
asset  under  subsection  (b)  as  bears  the  same 
ratio  thereto  as  such  gain  bears  to  the  sum 
of  such  gain  plus  the  dividends  and  interest 
on  such  asset  for  such  year,  shall,  for  the 
purpose  of  determining  the  ratio  of  inadmis¬ 
sible  assets  to  the  total  of  admissible  and 
inadmissible  assets,  be  added  to  the  total  of 
admissible  assets  and  subtracted  from  the 
total  of  inadmissible  assets. 

(d)  Treatment  of  Government  obligations 
as  admissible  assets.  If  the  excess  profits 
credit  for  any  taxable  year  is  computed  under 
section  714,  the  taxpayer  may  in  its  return  I 
for  such  year  elect  to  increase  its  normal-tax 
net  income  for  such  taxable  year  by  an 
amount  equal  to  the  amount  of  the  Interest 
on  all  obligations  held  during  the  taxable 
year  which  are  described  in  section  22  (b) 
(4)  any  part  of  the  interest  from  which  is 
excludable  from  gross  income  or  allowable  as 
a  credit  against  net  income.  In  such  case, 
for  the  purposes  of  this  section,  the  term 
“admissible  assets”  includes  such  obliga¬ 
tions,  and  the  term  “inadmissible  assets”  does 
not  Include  such  obligations. 

§  30.720-1  Reduction  of  average  in¬ 
vested  capital  for  inadmissible  assets. 
If  a  taxpayer  owns  any  “inadmissible 
assets”  on  any  day  during  the  taxable 
year,  then  section  715  relating  to  the 
computation  of  invested  capital  requires 
the  average  invested  capital  to  be  re¬ 
duced  in  the  same  ratio  as  the  inadmis¬ 
sible  assets  bear  to  the  total  assets.  The 
term  “inadmissible  assets”  means  stock 
in  all  corporations,  domestic  or  for¬ 
eign,  except  stock  in  a  foreign  personal¬ 
holding  company,  and  all  obligations  de¬ 
scribed  in  section  22  (b)  (4),  any  part 
of  the  interest  from  which  is  excludible 
from  gross  income  or  allowable  as  a 
credit  against  net  income.  Stock  held 
in  the  treasury  of  the  issuing  corpora¬ 
tion  is  an  inadmissible  asset.  The  term 
“admissible  assets”  means  all  assets 
other  than  inadmissible  assets.  How¬ 


year,  and  (B)  the  term  “obligations  de¬ 
scribed  in  section  22  (b)  (4)”  includes 
obligations,  whether  or  not  issued  at  a 
discount,  the  discount  on  which,  if  is¬ 
sued  at  a  discount,  would  be  so  treated. 
The  following  steps  are  necessary  in  the 
application  of  section  720: 

(a)  There  must  first  be  determined  the 
adjusted  basis  for  determining  loss  upon 
the  sale  or  exchange,  as  provided  in 
section  113,  for  each  asset,  or,  in  the  case 
of  money,  the  amount  thereof,  owned  at 
the  beginning  of  each  day  during  the 
taxable  year. 

(b)  There  must  then  be  determined  the 
aggregate  of  the  admissible  assets  and 
the  aggregate  of  the  inadmissible  assets 
for  the  taxable  year. 

(c)  The  average  invested  capital  for 
the  taxable  year  must  then  be  reduced 
by  the  percentage  which  the  total  of  the 
inadmissible  assets  is  of  the  total  of  the 
admissible  and  inadmissible  assets. 

If  the  taxpayer  had  a  short-term  capi¬ 
tal  gain  during  the  taxable  year  with  re¬ 
spect  to  any  inadmissible  asset,  then  the 
amount  of  the  admissible  assets  shall  be 
increased  and  the  amount  of  the  inad¬ 
missible  assets  shall  be  decreased  by  so 
much  of  the  amount  attributable  to  such 
inadmissible  asset  as  such  gain  bears  to 
the  sum  of  such  gain  plus  the  dividends 
or  interest  on  such  asset  for  such  year. 

The  amount  of  admissible  assets  and 
the  amount  of  inadmissible  assets  shall 
be  determined  as  of  the  beginning  of  each 
day.  If,  however,  it  is  impracticable  to 
determine  such  amounts  as  of  the  be¬ 
ginning  of  each  day  but  the  amounts  held 
on  a  given  day  of  each  month  through¬ 
out  the  year  or  at  other  regular  inter¬ 
vals  not  exceeding  one  year  can  be  de¬ 
termined,  the  amounts  held  as  of  the 
beginning  of  each  day  of  such  month  or 
other  period  may  be  determined  by  divid¬ 
ing  by  two  the  sum  of  the  amounts  of 
such  assets  held  at  the  beginning  of  the 
period  and  the  amounts  held  at  the  end 
of  the  period.  If  at  any  time  a  substan¬ 
tial  change  has  taken  place  either  in  the 
amount  of  inadmissible  assets  or  in  the 
total  amount  of  admissible  and  inad¬ 
missible  assets,  the  effect  of  such  change 
shall  be  averaged  exactly  from  the  date 
on  which  it  occurred.  Ordinarily  the 
taxpayer  will  be  able  to  determine  the 
amount  of  inadmissible  assets  actually 
held  on  each  day  of  the  taxable  year. 
The  fact  that  it  may  be  impracticable  to 
determine  the  amount  of  admissible 


and  stock  in  another  corporation  (not  a 
foreign  personal-holding  company) 
which  it  had  previously  purchased  for 
$25,000.  On  July  1,  1940,  it  purchased 
stock  in  another  corporation  (not  a  for¬ 
eign  personal-holding  company)  for 
$20,000,  and  on  July  4,  1940,  additional 
State  bonds  for  $48,700.  On  September 
1,  1940,  it  sold  for  $29,000  the  stock  pur¬ 
chased  on  July  1,  1940,  after  having  re¬ 
ceived  a  dividend  of  $1,000  thereon.  The 
aggregate  of  the  daily  amounts  of  the 
admissible  and  inadmissible  assets  for  the 
taxable  year  1940  is  $400,000,000.  The 
corporation  does  not  elect  to  increase  its 
normalltax  net  income  for  excess  profits 
tax  purposes  by  the  amount  of  the  inter¬ 
est  derived  from  the  State  bonds. 

The  invested  capital  of  the  X  Corpo¬ 
ration  as  defined  in  section  715  is  $900,- 


000,  computed  as  follows: 

Average  invested  capital  for 

1940 . . . .  $1,000,000 

Less :  Amount  computed  under 
section  720  for  inadmissible 
assets  (10  percent  of  $1,000,- 
000,  see  Schedule  I  below) _  100, 000 


Invested  capital  for  1940  as  de¬ 
fined  in  section  715 _  900, 000 


Schedule  I 

(a)  Aggregate  of  the  daily 
amounts  of  inadmissible 
assets  for  the  year  1940  be¬ 
fore  adjustment  for  short¬ 
term  capital  gain: 

(1)  State  bonds 
held  January 
1.  1940  ($60,- 
000  multiplied 

by  366  (days) )  $21, 960, 000 

(2)  State  bonds 
purchased 
July  4,  1940 
($48,700  mul¬ 
tiplied  by  180 

(days) ) .  8,  766,  000 

(3)  Stock  in  do¬ 
mestic  corpo¬ 
ration  held 
January  1, 

1940  ($25,000 

multiplied  by 

366  (days))..  9,150,000 

(4)  Stock  in  do¬ 

mestic  corpo¬ 
ration  pur¬ 
chased  July 
1,  1940,  for 

$20,000  and 
sold  Septem¬ 
ber  1,  1940, 

for  $29,000 
($20,000  mul¬ 
tiplied  by  62 

(days))  _  1,240,000 

-  41,116,000 

(b)  Less:  Adjustment  on  ac¬ 
count  of  short-term  capital 
gain  (see  Schedule  II  below)  _  1, 116, 000 


ever,  if  a  taxpayer  in  its  return  for  a 
taxable  year  elects  to  increase  its  nor¬ 
mal-tax  net  income  for  that  year  for 
the  purpose  of  the  excess  profits  tax  by 
including  all  the  interest  derived  from 
the  obligations  described  in  section 
22  (b)  (4),  all  such  obligations  shall  be 
considered  admissible  assets  for  such 
taxable  year.  For  the  purposes  of  the 
preceding  sentence,  (A)  the  term  “in¬ 
terest”  includes,  in  the  case  of  obliga¬ 
tions  issued  at  a  discount,  so  much  of 
such  discount  as  (for  purposes  of  deter¬ 
mining  gain  or  loss  upon  sale  or  other 
disposition)  is  treated  as  interest  in  the 
hands  of  the  taxpayer  for  the  taxable 


assets  actually  held  on  each  day  of  the 
taxable  year  will  not  relieve  the  taxpayer 
from  the  necessity  of  determining  the 
actual  amount  of  inadmissible  assets  held 
unless  such  determination  is  likewise 
impracticable. 

The  adjustment  for  inadmissible  assets 
may  be  illustrated  by  the  following 
example : 

Example.  The  average  invested  capi¬ 
tal  of  the  X  Corporation  for  its  taxable 
year  1940,  determined  under  section  716, 
is  $1,000,000.  On  January  1,  1940,  the 
corporation  held  bonds  of  a  State  which 
it  had  previously  purchased  for  $60,000, 


(c)  Aggregate  of  the  daily 
amounts  of  the  inadmissi¬ 
ble  assets  after  adjustment 
for  short-term  capital  gain 

(Item  (a)  minus  item  ( b ) ) 40,000,000 

(d)  Aggregate  of  the  daily 
amounts  of  admissible  and 
inadmissible  assets  for  the 
year  1940  (this  item  being 
unaffected  by  the  adjustment 
on  account  of  the  short-term 

capital  gain) _ $400,  000, 000 

(e)  Ratio  of  aggregate  of  daily 
amounts  of  inadmissible  as¬ 
sets  (item  (c)  above)  to  ag¬ 
gregate  of  daily  amounts  of 
admissible  and  Inadmissible 
assets  (item  (d)  above),  $40.- 
000,000  divided  by  $400,000,- 

000 _ _  .  _  10  percent 
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Schedule  II 

Computation  of  adjustment  on 
account  of  short-term  capi¬ 
tal  gain: 

(a)  Amount  attributable  to  in¬ 
admissible  asset  before  ad¬ 
justment  under  section  720 
(c)  for  short-term  capital 
gain  (stock  in  domestic  cor¬ 
poration  purchased  July  1, 
1940,  for  $20,000  and  sold 
September  1,  1940,  for  $29,- 
000),  $20,000  multiplied  by 


62  (days) ) _ _ _  $1, 240, 000 

(b)  Amount  of  gain  realized 

($29,000  minus  $20,000) _  9.000 

(c)  Sum  of  gain  plus  dividends 

received  ($9,000  plus  $1,000).  10,000 

(d)  Ratio  of  gain  (item  (b) )  to 
sum  of  gain  plus  dividends 
received  (item  (c)),  $9,000 

divided  by  $10,000 -  90  percent 

(e)  Adjustment  on  account  of 
short-term  capital  gain,  90 
percent  of  $1,240,000  (item 

(a)) .  $1,116,000 


Sec.  721.  Abnormalities  in  income  in  taxable 
period. 

If  there  is  includible  in  the  gross  income 
of  the  taxpayer  for  any  taxable  year  an  item 
of  income  of  any  one  or  more  of  the  following 

classes: 

(a)  Arising  out  of  a  claim,  award,  judg¬ 
ment,  or  decree,  or  interest  on  any  of  the 
foregoing;  or 

(b)  Constituting  an  amount  payable  un¬ 
der  a  contract  the  performance  of  which 
required  more  than  12  months;  or 

(c)  Resulting  from  exploration,  discovery, 
prospecting,  research,  or  development  of 
tangible  property,  patents,  formulae,  or  proc¬ 
esses,  or  any  combination  of  the  foregoing, 
extending  over  a  period  of  more  than  12 
months;  or 

(d)  Includible  in  gross  income  for  the  tax¬ 
able  year  rather  than  for  a  different  taxable 
year  by  reason  of  a  change  in  the  taxpayer’s 
accounting  period  or  method  of  accounting; 
or 

(e)  In  the  case  of  a  lessor  of  real  property, 
amounts  included  in  gross  income  for  the 
taxable  year  by  reason  of  the  termination 
of  the  lease;  or 

(f)  Dividends  on  stock  of  foreign  corpora¬ 
tions,  except  foreign  personal  holding  com¬ 
panies; 

and,  in  the  light  of  the  taxpayer’s  business, 

It  is  abnormal  for  the  taxpayer  to  derive 
income  of  6uch  class,  or,  if  the  taxpayer  nor¬ 
mally  derives  income  of  such  class,  the  item 
includible  in  the  gross  income  of  the  taxable 
year  is  grossly  disproportionate  to  the  gross 
income  of  the  same  class  in  the  four  previous 
taxable  years,  then:  (1)  the  amount  of  such 
item  attributable  to  any  previous  taxable 
year  or  years  shall  be  determined  under  rules 
and  regulations  prescribed  by  the  Commis¬ 
sioner  with  the  approval  of  the  Secretary;  (2) 
the  amount  of  such  item  attributable  to  any 
future  taxable  year  or  years  shall  be  deter¬ 
mined  under  rules  and  regulations  prescribed 
by  the  Commissioner  with  the  approval  of 
the  Secretary  and  shall,  for  the  purposes  of 
this  subchapter,  be  included  in  the  gross 
income  for  the  future  year  or  years  to  which 
attributable;  and  (3)  the  tax  under  thiB  sub¬ 
chapter  for  the  taxable  year  (in  which  the 
whole  of  such  item  would,  without  regard  to 
this  section,  be  includible)  shall  not  exceed 
the  sum  of: 

(A)  The  tax  under  this  subchapter  for 
such  taxable  year  computed  without  the  in¬ 
clusion  in  gross  income  of  the  portion  of  such 
item  which  is  attributable  to  any  other  tax¬ 
able  year,  and 

(B)  Tne  aggregate  of  the  increase  in  the 
tax  under  this  subchapter  which  would  have 
resulted  for  each  previous  taxable  year  to 
Which  any  portion  of  such  item  is  attribut¬ 
able,  computed  as  if  an  amount  equal  to  such 
Portion  had  been  included  in  gross  income 
ior  such  previous  taxable  year. 


§  30.721-1  Abnormalities  in  income  in 
taxable  year,  (a)  II  there  is  includible 
in  gross  income  an  item  of  any  one  of 
six  classes  of  income  enumerated  in  sec¬ 
tion  721  properly  attributable  in  whole 
or  in  part  to  a  year  other  than  the  tax¬ 
able  year  and  if  either — 

in  the  light  of  the  taxpayer’s  business 
it  is  abnormal  for  it  to  receive  income 
of  such  class,  or 

though  its  receipt  is  normal,  the 
amount  thereof  is  grossly  disproportion¬ 
ate  to  the  gross  income  of  the  same  class 
realized  by  the  taxpayer  in  the  four  pre¬ 
vious  taxable  years, 

then  the  amount  of  such  income  attrib¬ 
utable  to  previous  and  to  future  taxable 
years  shall  for  excess  profits  tax  purposes 
be  determined  in  accordance  with  these 
regulations.  The  excess  profits  tax  for 
the  taxable  year  shall  be  the  lesser  of  the 
following: 

Such  tax  computed  without  regard  to 
section  721;  or 

The  sum  of  the  excess  profits  tax  for 
the  taxable  year  computed  without  the 
inclusion  in  gross  income  of  the  portion 
of  the  abnormal  income  which  is  at¬ 
tributable  to  any  other  taxable  year  plus  j 
the  additional  excess  profits  tax  which 
would  have  resulted  for  each  previous 
taxable  year  if  the  gross  income  for  such 
taxable  year  had  been  increased  by  the 
inclusion  therein  of  the  portion  of  the 
abnormal  income  attributable  thereto. 

(b)  If  the  taxpayer  normally  derives 
income  of  the  same  class  but  the  item  or 
items  includible  in  gross  income  for  the 
taxable  year  are  grossly  disproportionate 
to  the  average  income  of  such  class  in 
the  preceding  four  taxable  years,  such 
item  or  items  shall  be  subject  to  the  treat¬ 
ment  provided  by  section  721. 

(c)  Section  721  has  no  effect  upon  the 
computation  of  base  period  net  income 
or  of  earnings  and  profits  and  therefore 
does  not  affect  the  computation  of  the 
excess  profits  credit.  Similarly,  it  has  no 
application  in  the  determination  of  taxes 
other  than  the  excess  profits  tax  imposed 
by  subchapter  E  of  chapter  2.  Amounts 
allocated  to  future  years  are  to  be  in¬ 
cluded  in  gross  income  for  such  years  for 
excess  profits  tax  purposes.  If,  however, 
the  taxpayer  completely  liquidates  or 
otherwise  disposes  of  all  its  assets  prior 
to  the  close  of  the  last  year  to  which 
such  amounts  are  allocated,  all  amounts 
not  theretofore  included  in  gross  income 
shall  be  included  in  gross  income  for  the 
taxable  year  in  which  the  liquidation  is 
completed  or  the  assets  transferred. 

(d)  A  taxpayer  claiming  the  benefits 
of  section  721  shall  file  with  its  excess 
profits  tax  return  a  statement  showing 
(1)  the  amount  and  nature  of  the  item 
of  income  claimed  to  be  abnormal;  (2) 
the  method  used  in  allocating  such  ab¬ 
normal  income  and  the  amount  allocated 
to  each  year;  (3)  a  schedule  showing  by 
years  the  amount,  if  any,  of  income  of 
the  same  class  derived  during  the  four 
taxable  years  immediately  preceding  the 


taxable  year;  and  (4)  all  other  facts  upon 
which  the  taxpayer  relies.* 

§  30.721-2  Income  arising  out  of  a 
claim,  award,  judgment,  or  decree,  or  in¬ 
terest  thereon.  The  first  class  of  poten¬ 
tially  abnormal  income  is  income  arising 
out  of  a  claim,  award,  judgment,  or 
decree,  or  interest  thereon.  All  items  of 
income  covered  by  this  section  are  of  the 
same  type  or  class.  Therefore,  in  deter¬ 
mining  whether  income  arising  out  of  a 
judgment,  for  example,  is  abnormal 
either  in  kind  or  in  amount,  account 
must  be  taken  not  only  of  other  judg¬ 
ment  income,  if  any,  received  in  preced¬ 
ing  taxable  years,  but  also  of  any  income 
arising  out  of  claims,  awards,  and  de¬ 
crees,  and  interest  thereon,  so  received. 

In  determining  the  portions  of  income 
of  the  class  described  which  are  attribut¬ 
able  to  other  taxable  years,  due  regard 
shall  be  given  to  the  nature  of  the  claim 
upon  which  the  recovery  is  founded. 
Allocation  will  generally  be  made  to  the 
year  or  years  during  which  occurred  the 
exploitation,  removal,  or  use,  as  the  case 
may  be,  of  the  property  right  forming 
the  subject  matter  of  the  claim,  award, 
judgment,  or  decree.  Thus,  in  the  case 
of  a  judgment  for  infringement  of  a 
patent,  the  number  of  units  produced 
through  the  use  by  the  infringer  of  such 
patent  in  the  respective  years  involved 
shall  constitute  a  proper  basis  of  alloca¬ 
tion.  Similarly,  if  the  removal  of  min¬ 
erals  forms  the  basis  of  the  recovery,  the 
units  removed  in  the  respective  years 
shall  constitute  a  proper  basis  of  alloca¬ 
tion.  The  income  arising  from  awards 
of  the  Mixed  Claims  Commission,  United 
States  and  Germany,  to  the  extent  they 
constitute  compensation  for  past  losses, 
shall  be  attributed  to  the  years  during 
which  such  losses  occurred.  Interest 
shall  be  attributed  to  the  years  for  which 
it  was  allowed. 

This  section  may  be  illustrated  by  the 
following  example: 

Example.  Based  upon  encroachment 
by  the  Y  Corporation  upon  mineral  prop- 
I  erty,  the  X  Corporation  in  1941  obtains 
judgment  for  and  payment  of  $630,000. 
The  X  Corporation  has  not  in  any  prior 
year  derived  income  from  any  like  source. 
As  the  judgment  is  based  upon  $1.00  per 
ton  for  ore  removed  in  each  year,  the 
amount  received  is  allocated  as  follows: 


Year 

Tonnage 

Gross  In¬ 
come 

1938 . 

80, 000 
200,000 
150,000 
200,000 

$80,000 

200,000 

150,000 

200,000 

1939 . 

1940 . 

1941 . 

Total.. . . . 

630,000 

For  the  purposes  of  the  computation 
of  the  excess  profits  tax  there  shall  be 
included  in  gross  income  for  the  year  1941 
the  amount  of  $200,000.  The  amount  of 
$150,000  allocated  to  1940  affects  the  total 
1941  excess  profits  tax  as  explained  below. 
The  amount  allocated  to  the  years  1938 
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and  1939  is  not  subject  to  excess  profits 
tax  for  the  reason  that  the  excess  profits 
tax  is  applicable  only  to  years  beginning 
after  December  31,  1939. 

The  excess  profits  tax  for  the  year  1941 
shall  be  determined  as  follows: 

(1)  An  excess  profits  tax  for  1941  shall 
be  computed  without  regard  to  section 
721,  that  is,  by  including  in  gross  income 
the  item  of  $630,000,  and 

(2)  A  partial  excess  profits  tax  for  1941 
shall  be  computed  on  the  net  income  ar¬ 
rived  at  by  including  in  gross  income  only 
$200,000  of  the  item  of  $630,000,  and  to 
the  partial  tax  so  computed  there  shall  be 
added  the  increase  in  the  excess  profits 
tax  which  would  result  from  the  inclusion 
in  gross  income  for  the  year  1940  of 
$150,000  of  the  item  of  $630,000. 

The  excess  profits  tax  for  1941  is  either 
(1)  or  (2),  whichever  is  the  lesser. 

To  arrive  at  the  increase  in  the  excess 
profits  tax  for  1940  which  would  result 
from  the  inclusion  in  the  gross  income 
for  such  year  of  $150,000  of  the  item  of 
$630,000,  the  excess  profits  tax  shall  (but 
only  for  the  purpose  of  determining  the 
1941  excess  profits  tax  liability)  be  com¬ 
puted  first  by  including  the  item  of 
$150,000  in  the  gross  income,  and  second 
by  excluding  such  amount  from  the  gross 
income.  The  excess  of  the  amount  ob¬ 
tained  as  the  result  of  the  first  computa¬ 
tion  over  the  amount  obtained  as  the 
result  of  the  second  computation  repre¬ 
sents  such  increase. 

If  in  the  above  example,  in  addition 
to  the  principal  amount,  interest  had 
been  added  to  the  judgment,  such  in¬ 
terest  would  be  also  properly  allocable 
as  between  the  year  1941  and  prior  tax¬ 
able  years  in  accordance  with  the  method 
sanctioned  by  the  court  in  settling  the 
amount  of  such  interest.  If  the  portion 
of  the  total  interest  attributable  to  the 
respective  years  cannot  be  ascertained 
from  the  judgment,  such  interest  rnay  be 
allocated  among  such  years,  upon  the  ! 
basis  of  the  respective  portions  of  the 
principal  amount  attributable  to  such 
years,  giving  effect  to  the  period  of  time 
each  portion  remained  unpaid.* 

§  30.721-3  Long-term  contracts.  The 
second  class  of  potentially  abnormal  in¬ 
come  is  income  constituting  an  amount 
payable  under  a  contract  the  perform¬ 
ance  of  which  required  more  than  12 
months.  Such  contracts  are  hereinafter 
referred  to  in  this  section  as  long-term 
contracts.  In  determining  whether  per¬ 
formance  required  a  period  of  more  than 
12  months,  only  the  period  beginning 
with  the  commencement  of  the  work  and 
ending  with  its  completion  shall  be  taken 
into  account.  If  less  than  12  months 
elapse  between  beginning  of  the  work 
and  its  completion  the  contract  is  not  a 
long-term  contract,  even  though  more 
than  12  months  may  have  elapsed  be¬ 
tween  the  execution  of  such  contract  and 
the  completion  of  its  performance.  In 
general,  amounts  payable  under  a  long¬ 
term  contract  are  entitled  to  the  treat¬ 
ment  provided  by  section  721  only  if  the 


taxpayer  reports  its  income  on  the  com¬ 
pleted  contract  basis. 

Amounts  payable  under  a  long-term 
contract  falling  within  the  provisions  of 
this  section  shall  be  attributed  to  the 
taxable  years  during  which  expenditures 
were  made  on  account  of  such  contract 
in  the  proportion  which  the  amount  of 
such  expenditures  made  during  each  such 
year  bears  to  the  total  of  such  expendi¬ 
tures,  account  being  taken  of  the  mate¬ 
rial  and  supplies  on  hand  at  the  begin¬ 
ning  and  end  of  each  such  year  for  use 
in  connection  with  the  work  under  the 
contract  but  not  yet  so  applied. 

This  section  may  be  illustrated  by  the 
following  example: 

Example.  In  1941  the  A  Corporation 
which  makes  its  income  tax  returns  on 
the  calendar  year  basis  completes  two 
contracts  for  the  construction  of  build¬ 
ings,  one  of  which  was  begun  in  1938  and 
the  other  in  1939.  Its  gross  income  for 
1941  from  the  two  long-term  contracts 
amounts  to  $1,000,000,  of  which  $800,000 
is  derived  from  the  1938  contract  and 
$200,000  from  the  1939  contract.  It  re¬ 
ports  income  of  this  class  upon  the  com¬ 
pleted  contract  basis  in  accordance  with 
§  19.42-4  (b).  Regulations  103,  and 

corresponding  provisions  of  prior  regula¬ 
tions.  Its  gross  income  from  long-term 
contracts  for  the  years  1937,  1938,  1939, 
and  1940  amounted  to  $250,000,  $350,000, 
$200,000,  and  $400,000,  respectively.  The 
gross  income  ($1,000,000)  arising  from 
long-term  contracts  in  1941  is  therefore 
grossly  disproportionate  to  the  average 
gross  income  ($300,000)  of  that  class  for 
the  years  1937,  1938,  1939,  and  1940. 
Such  gross  income  for  1941  is  therefore 
subject  to  the  provisions  of  section  721. 
Assuming  that  the  total  expenditures 
properly  applicable  to  the  1938  contract 
amount  to  $5,000,000,  of  which  the  re¬ 
spective  sums  of  $500,000,  $1,250,000,  $1,- 
500,000,  and  $1,750,000  are  allocable  to 
the  years  1938,  1939,  1940,  and  1941,  then 
the  item  of  $800,000  attributable  to  the 
1938  contract  is  allocable  to  those  years 
in  the  respective  amounts  of  $80,000, 
$200,000,  $240,000,  and  $280,000.  In  like 
manner  the  amount  of  $200,000  repre¬ 
senting  the  gross  income  derived  from 
the  1939  contract  shall  be  allocated  to 
the  years  1939,  1940,  and  1941  in  propor¬ 
tion  to  the  expenditures  applicable  to 
that  contract.  For  method  of  compu¬ 
tation  of  the  excess  profits  tax  for  the 
year  1941,  see  the  example  in  §  30.721-2.* 

§  30.721-4  Exploration,  discover  y, 
prospecting,  research,  or  development. 

The  third  class  of  potentially  abnormal 
income  is  income  resulting  from  explora¬ 
tion,  discovery,  prospecting,  research,  or 
development  of  tangible  property  (such 
as  mines,  oil  producing  property,  and 
timber  tracts) ,  patents,  formulae,  or 
processes,  or  any  combination  thereof  ex¬ 
tending  over  a  period  of  more  than  12 
months.  The  exploration,  discovery, 
prospecting,  research,  or  development 
must  be  that  of  the  taxpayer.  Income 
resulting  from  activities  of  such  a  char¬ 


acter  carried  on  by  a  predecessor  is  not 
entitled  to  the  treatment  provided  by 
section  721. 

Ordinarily,  the  time  when  exploration, 
discovery,  prospecting,  research,  or  de¬ 
velopment  begins  will  be  deemed  to  be 
when  the  first  expenditures  on  account 
thereof  are  incurred.  Such  activities 
must  be  related  to  the  particular  prop¬ 
erty  out  of  which  the  income  arises. 
Moreover,  the  income  subject  to  the 
treatment  provided  in  section  721  does 
not  include  profit  resulting  from  manu¬ 
facturing  or  other  activities  not  specified 
in  section  721. 

Income  of  the  class  described  in  this 
section,  if  found  to  be  abnormal  either 
in  kind  or  in  amount,  is  to  be  attributed 
to  the  taxable  years  in  the  period  com¬ 
mencing  with  the  beginning  of  the  ex¬ 
ploration,  discovery,  prospecting,  re¬ 
search,  or  development  and  ending  with 
the  close  of  the  taxable  year.  In  making 
such  allocation,  due  regard  should  be 
given  to  expenditures,  progress  of  the 
particular  activity,  and  all  other  factors 
tending  to  establish  the  extent  to  which 
the  income  subsequently  realized  is  at¬ 
tributable  to  the  activities  for  any  portion 
of  the  total  period.  However,  in  any  case 
the  income  may  be  attributed  ratably  to 
the  months  in  the  period  commencing 
with  the  beginning  of  the  exploration, 
discovery,  prospecting,  research,  or  de¬ 
velopment  and  ending  with  the  close  of 
the  taxable  year.  This  method  may  be 
illustrated  by  the  following  examples: 

Example  (.1) .  In  January  1938  the  X 
Corporation  began  the  development  of 
a  certain  device  on  which  it  expended 
considerable  sums.  The  corporation  se¬ 
cures  a  patent  on  such  device  in  Decem¬ 
ber  1940  and  in  the  same  month  sells 
such  patent  at  a  profit  of  $250,000.  It 
did  not  in  any  of  the  four  imme¬ 
diately  preceding  years  derive  income 
of  the  class  specified  in  (c)  of  section 
721.  One-third  of  the  item  of  $250,000 
is,  therefore,  attributable  to  each  of  the 
years  1938,  1939,  and  1940  for  excess 
profits  tax  purposes.  For  method  of 
computation  of  the  excess  profits  tax  for 
the  year  1940,  see  the  example  in 
§  30.721-2. 

Example  (2).  The  A  Corporation 
throughout  the  years  1937,  1938,  and 
1939  had  been  engaged  in  the  develop¬ 
ment  of  a  chemical  formula  which  was 
perfected  and  licensed  for  use  in  the 
industry  in  1940,  in  which  year  the  A 
Corporation  derived  royalties  for  the  use 
of  the  formula  in  the  sum  of  $150,000. 
The  corporation  did  not  in  any  of  the 
four  immediately  preceding  years  derive 
any  income  in  the  nature  of  royalties. 
In  such  case  the  amount  of  $150,000  is, 
for  excess  profits  tax  purposes,  attribut¬ 
able  ratably  to  the  years  1937,  1938, 
1939,  and  1940.  Hence,  of  the  amount 
of  $150,000  three-fourths  thereof,  or 
$112,500,  is  excluded  from  gross  income 
for  the  year  1940  in  the  computation  of 
excess  profits  tax  for  that  year.  For 
method  of  computation  of  the  excess 
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profits  tax  for  the  year  1940,  see  the 
example  in  §  30.721-2.* 

§30.721-5  Change  in  accounting  pe¬ 
riod  or  method  of  accounting.  The  fourth 
class  of  potentially  abnormal  income  is 
income  which  is  includible  in  gross  in¬ 
come  for  the  taxable  year  rather  than  for 
a  different  taxable  year  by  reason  of  a 
change  in  the  taxpayer’s  accounting  pe¬ 
riod  or  method  of  accounting.  This  class 
may  include  such  items  of  income  as  are 
includible  in  gross  income  for  the  tax¬ 
able  year  by  reason  of  a  change  from  the 
installment  method  to  the  straight  ac¬ 
crual  method  of  accounting,  a  change  in 
inventory  method,  or  a  change  from  the 
reserve  method  to  the  specific  charge-off 
method  for  the  treatment  of  bad  debts. 
Items  of  abnormal  income  includible  in 
gross  income  for  the  taxable  year  rather 
than  for  a  different  taxable  year  by  reason 
of  a  change  from  the  installment  method 
to  the  straight  accrual  method  of  ac¬ 
counting  shall  be  attributed  to  the  year 
or  years  such  items  accrued.  The  method 
of  allocating  items  of  abnormal  income 
includible  in  gross  income  for  the  taxable 
year  rather  than  for  a  different  year  by 
reason  of  other  changes  in  accounting 
method  or  changes  in  accounting  period 
is  to  be  determined  in  each  particular  case 
upon  consideration  of  all  the  facts  in  the 
case.  (See  §  30.721-1  as  to  the  statement 
required  to  be  filed  where  the  benefits  of 
section  721  are  claimed.) 

This  section  may  be  illustrated  by  the 
following  example: 

Example.  The  Y  Corporation,  prior  to 
the  calendar  year  1940,  reported  its  in¬ 
come  on  the  installment  basis.  For  the  ! 
year  1940  it  secures  the  consent  of  the 
Commissioner  to  a  change  in  the  method 
of  reporting  income  to  the  straight  ac¬ 
crual  basis. 

The  gross  income  for  the  year  1940 
computed  under  the  straight  accrual 
method  of  accounting  and  without  re¬ 
gard  to  section  721  is  as  follows: 

Prom  installment  sales  contracts 

made  in  1940 _ $320, 000 

From  Installment  collections  in  1940 
on  sales  contracts  made  prior  to 

1940  . . . .  250,  000 

Prom  installment  sales  contracts 
made  prior  to  1940  but  not  yet 
collected  _ _ -  130,  OOO 

Total _ _  700, 000 

Under  the  provisions  of  section  721, 
the  $250,000  and  $130,000  items  are  at¬ 
tributable  for  excess  profits  tax  purposes 
to  years  prior  to  1940,  the  amount  at¬ 
tributable  to  each  such  year  being  equal 
to  the  amount  includible  in  1940  with¬ 
out  regard  to  section  721  on  account  of 
contracts  made  in  each  such  year.  For 
method  of  computation  of  the  excess 
Profits  tax  for  the  year  1940,  see  the  ex¬ 
ample  in  §  30.721-2.* 

§30.721-6  Income  derived  by  lessee 
from  termination  of  lease.  The  fifth 
class  of  potentially  abnormal  income  is 
amounts  included  in  gross  income  of  a 
lessor  for  the  taxable  year  by  reason  of 
the  termination  of  the  lease.  Amounts 
may  be  required  to  be  so  included  by  rea- 
son  of  the  fact  that  improvements  made 


by  the  lessee  upon  the  leased  property 
come  into  the  possession  or  control  of  the 
lessor  upon  termination  or  forfeiture  of 
the  lease.  In  such  cases  if  the  income  in¬ 
cludible  is  abnormal  either  in  kind  or  in 
amount,  it  shall  be  allocated  in  accord¬ 
ance  with  the  following  rules: 

(a)  If  the  lease  has  not  been  canceled 
or  forfeited,  but  has  merely  expired,  the 
income  shall  be  spread  over  the  life  of 
the  lease. 

(b)  If  the  lease  has  been  canceled  or 
forfeited,  but  the  remaining  useful  life 
of  the  improvement  is  not  in  excess  of 
what  would  have  been  the  remaining  life 
of  the  lease  had  the  cancelation  or  for¬ 
feiture  not  occurred,  the  income  shall 
be  spread  over  what  would  have  been 
the  remaining  life  of  the  lease. 

(c)  If  the  lease  has  been  canceled  or 
forfeited  and  the  remaining  useful  life 
of  the  improvement  is  in  excess  of  what 
would  have  been  the  remaining  life  of  the 
lease  had  the  cancelation  or  forfeiture 
not  occurred,  then — 

(1)  An  amount  w'hich  bears  the  same 
ratio  to  the  total  income  includible  as 
the  period  which  would  have  constituted 
the  remaining  life  of  the  lease  bears  to 
the  remaining  useful  life  of  the  improve¬ 
ment  shall  be  spread  over  what  would 
have  been  the  remaining  life  of  the  lease; 
and 

(2)  The  remaining  portion  of  the  in¬ 
come  includible  shall  be  spread  over  the 
life  of  the  lease,  including  what  would 

j  have  been  its  remaining  life  had  the 
cancelation  or  forfeiture  not  occurred. 

Amounts  attributed  to  each  future  tax¬ 
able  year  are  to  be  included  in  gross 
income  for  such  year  for  the  purpose  of 
computing  the  excess  profits  tax.  This 
paragraph  may  be  illustrated  by  the 
following  example: 

Example.  On  January  1,  1929,  the  A 
Corporation,  which  makes  its  income  tax 
returns  on  the  calendar  year  basis,  leased 
to  the  X  Corporation  an  unimproved  site, 
on  which  the  latter  corporation  com¬ 
pleted  a  building  on  June  30,  1931.  Such 
lease  was  for  a  period  of  20  years  and  by 
its  terms  expired  on  December  31,  1948. 
On  July  1,  1940,  the  lease  is  forfeited  and 
the  building  comes  into  the  possession 
and  control  of  the  A  Corporation.  The 
value  as  of  such  date  of  the  building  is 
$100,000,  and  its  remaining  useful  life  is 
16  years.  The  A  Corporation  did  not, 
prior  to  1940,  derive  gross  income  of  this 
nature  nor  did  it  report  as  gross  income 
any  amount  with  respect  to  the  erection 
of  the  building.  Since  the  remaining 
useful  life  of  the  improvement  is  16  years 
but  what  would  have  been  the  remaining 

ft  V 

life  of  the  lease  is  only  8V2  years,  -~ 

of  $100,000,  or  $53,125,  is  to  be  spread  over 
what  would  have  been  the  remaining  life 
of  the  lease,  i.  e.,  the  last  half  of  1940,  and 
the  calendar  years  1941  to  1948,  both  in¬ 
clusive.  Since  there  are  17  half-years 

in  such  period,  ^  of  $53,125,  or  $3,125, 
is  to  be  allocated  to  the  last  half  of  1940, 


o 

and  yj  of  $53,125,  or  $6,250,  to  each  of 

the  calender  years  1941  to  1948,  both 
inclusive.  The  remainder  of  the  $100,000 
income,  or  $46,875  ($100,000  minus 

$53,125),  is  to  be  spread  over  the  years 

1929  to  1948,  both  inclusive,  i.  e.,  -Xq  of 

$46,875,  or  $2,343.75,  is  to  be  allocated  to 
each  such  year.  The  total  amount 
allocable  to  each  year  is  as  follows: 


Years  Amount  per  year 

1929-39 . . . $2,343.76 


1940: 

Portion  of  $53,125  allocated  to 

last  half  of  year _  3, 125. 00 

Plus:  Portion  of  $46,825  allocated 

to  such  year _  2,  343. 75 


Total . . .  5,  468.  75 


1941-48: 

Portion  of  $53,125  allocated  to 

each  year _  6,250.00 

Plus:  Portion  of  $46,825  allocated 
to  each  year _  2, 343.  75 


Total . .  8,  593.  75 


The  amounts  allocates  to  the  years 
1929  to  1939,  both  inclusive,  will  have  no 
effect  upon  the  computation  of  the  excess 
profits  tax.  The  excess  profits  tax  for 
the  taxable  year  1940  is  to  be  determined 
by  taking  into  gross  income  for  such  year 
only  $5,468.75  of  the  $100,000  item  other¬ 
wise  includible.  The  amounts  attributed 
to  future  years  must  be  included  in  gross 
income  for  such  years  for  the  purpose  of 
computing  the  excess  profits  tax. 

Other  income  subject  to  the  provisions 
of  section  721  attributable  to  the  ter¬ 
mination  of  the  lease  is  to  be  allocated  as 
between  the  taxable  year  in  which  such 
income  is  realized  and  prior  or  subse¬ 
quent  taxable  years  in  the  light  of  the 
agreement  underlying  the  realization  of 
such  income.  If,  for  instance,  the  lessee 
pays  the  lessor  a  lump  sum  as  considera¬ 
tion  for  cancelation  of  a  lease,  such 
lump  sum,  if  found  to  be  abnormal  either 
in  kind  or  in  amount,  shall  be  allocated 
ratably  to  the  taxable  years  included  in 
what  would  have  been  the  remaining  life 
of  the  lease  had  such  lease  not  been  can¬ 
celed.* 

§  30.721-7  Dividends  on  stock  of  for¬ 
eign  corporations  other  than  foreign  per¬ 
sonal  holding  companies.  The  sixth  and 
final  class  of  potentially  abnormal  in¬ 
come  under  section  721  is  dividends  on 
stock  of  foreign  corporations,  except  for¬ 
eign  personal  holding  companies.  This 
section  is  applicable  only  to  corporations 
electing  the  excess  profits  credit  based 
on  income,  since  section  711  (a)  (2)  (A) 
gives  corporations  electing  the  excess 
profits  credit  based  on  invested  capital 
a  dividends  received  credit  of  100  per¬ 
cent  of  dividends  of  this  class.  In  de¬ 
termining  whether  the  receipt  of  such 
dividends  is  abnormal  or  whether  the 
amount  thereof  is  grossly  disproportion¬ 
ate  to  the  income  of  such  class  received 
in  the  four  preceding  taxable  years,  only 
dividends  received  from  foreign  corpora¬ 
tions  are  to  be  taken  into  account.  The 
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exception  relative  to  dividends  from  for¬ 
eign  personal  holding  companies  applies 
both  to  distributions  actually  received 
from  foreign  personal  holding  companies 
and  to  constructive  dividends  deemed  to 
have  been  received  pursuant  to  section 
337. 

Income  of  this  class  which  is  abnormal 
either  in  kind  or  in  amount  is  to  be  at¬ 
tributed  to  the  years  in  which  were  ac¬ 
cumulated  the  earnings  and  profits  out 
of  which  such  distributions  were  made,  if 
accumulated  after  the  acquisition  by  the 
distributee  of  the  stock  of  the  distrib¬ 
uting  corporation.  If  the  earnings  and 
profits  out  of  which  the  distribution  is 
made  were  accumulated  prior  to  such 
acquisition,  the  income  arising  out  of  the 
distribution  is  to  be  attributed  to  the  tax¬ 
able  year  in  which  the  stock  was  ac¬ 
quired.  The  earnings  and  profits  out  of 
which  any  distribution  is  made  are,  as 
provided  in  section  115,  the  most  recently 
accumulated  earnings  and  profits. 

This  section  may  be  illustrated  by  the 
following  example: 

Example.  The  X  Corporation,  a  do¬ 
mestic  corporation,  computing  its  excess 
profits  credit  on  the  income  basis,  ac¬ 
quired  in  1938  all  of  the  stock  of  the 
Y  Company,  Ltd.,  a  foreign  corporation, 
which  is  not  a  foreign  personal  holding 
company.  The  Y  Company,  Ltd.,  paid 
in  July  1940  a  dividend  to  the  X  Corpora¬ 
tion  in  the  amount  of  $100,000.  The  X 
Corporation  did  not  previously  receive 
dividends  from  any  foreign  corporation. 
The  Y  Company,  Ltd.,  had  earnings  and 
profits  of  $75,000  in  1940  and  $125,000 
in  1939.  Following  principles  of  existing 
law  with  respect  to  the  source  from  which 
dividends  are  deemed  to  have  been  paid, 
the  dividends  received  by  the  X  Corpora¬ 
tion  in  1940  shall  be  allocated  as  be¬ 
tween  the  years  1940  and  1939  in  the 
respective  sums  of  $75,000  and  $25,000. 
See  section  115  (b)  and  corresponding 
provisions  of  prior  revenue  laws.  For 
method  of  computation  of  the  excess 
profits  tax  for  the  year  1940,  see  the 
example  in  §  30.721-2.* 

Sec.  722.  Adjustment  of  abnormalities  in 

INCOME  AND  CAPITAL  BY  THE  COMMISSIONER. 

For  the  purposes  of  this  subchapter,  the 
Commissioner  shall  also  have  authority  to 
make  6uch  adjustments  as  may  be  necessary 
to  adjust  abnormalities  affecting  Income  or 
capital,  and  his  decision  shall  be  subject  to 
review  by  the  United  States  Board  of  Tax 
Appeals. 

§  30.722-1  Adjustment  of  abnormal¬ 
ities  in  income  or  capital.  Under  the  pro¬ 
visions  of  section  722  the  Commissioner 
is  authorized  to  make  such  adjustments 
as  may  be  found  necessary  by  rea¬ 
son  of  abnormalities  affecting  income 
or  capital.  Adjustments  for  more  than 
one  abnormality  may  be  necessary 
in  a  particular  case.  Abnormalities  may 
require  adjustments  for  the  taxable  year, 
or  for  one  or  more  of  the  taxable  years 
in  the  base  period,  or  both.  What  ad¬ 
justments  are  proper  can  be  determined 
only  upon  consideration  of  all  the  facts 
in  the  particular  case. 

No  general  rule  can  be  stated  as  to 
what  constitutes  an  abnormality  in  either 


income  or  capital.  The  mere  fact  that 
the  taxpayer  derived  an  unusually  high 
rate  of  profit  on  its  invested  capital  is 
not  sufficient  to  justify  an  adjustment. 

A  taxpayer  claiming  the  benefits  of 
section  722  shall,  in  making  its  excess 
profits  tax  return,  compute  and  pay  its 
excess  profits  tax  without  regard  to  sec¬ 
tion  722.  In  such  case,  the  taxpayer 
should  as  promptly  as  possible  file  an  ap¬ 
plication  with  the  Commissioner  of  In¬ 
ternal  Revenue,  Washington,  D.  C.f 
attention  of  the  Income  Tax  Unit,  Rec¬ 
ords  Division,  for  relief  under  this  sec¬ 
tion  showing  the  nature  and  extent  of 
the  alleged  abnormalities  in  income  or 
capital,  the  adjustments  sought,  and  all 
the  facts  upon  which  it  relies.* 

Sec.  723.  Equity  invested  capital  in  spe¬ 
cial  cases. 

Where  the  Commissioner  determines  that 
the  equity  invested  capital  as  of  the  begin¬ 
ning  of  the  taxpayer’s  first  taxable  year  un¬ 
der  this  subchapter  cannot  be  determined  in 
accordance  with  section  718,  the  equity  in¬ 
vested  capital  as  of  the  beginning  of  such 
year  shall  be  an  amount  equal  to  the  sum  of 
(a)  the  money  plus  (b)  the  aggregate  of  the 
adjusted  basis  of  the  assets  of  the  taxpayer 
held  by  the  taxpayer  at  such  time,  such  sum 
being  reduced  by  the  indebtedness  outstand¬ 
ing  at  such  time.  The  amount  of  the 
money,  assets,  and  indebtedness  at  such 
time  shall  be  determined  in  accordance  with 
rules  and  regulations  prescribed  by  the  Com¬ 
missioner  with  the  approval  of  the  Secretary. 
In  such  case,  the  equity  invested  capital  for 
each  day  after  the  beginning  of  the  taxpay¬ 
er’s  first  taxable  year  under  this  subchapter 
shall  be  determined,  in  accordance  with 
rules  and  regulations  prescribed  by  the  Com¬ 
missioner  with  the  approval  of  the  Secre¬ 
tary,  using  as  the  basic  figure  the  equity 
invested  capital  as  so  determined. 

§  30.723-1  Rules  where  equity  invested 
j  capital  cannot  be  determined  under  sec¬ 
tion  718.  In  cases  in  which  the  Commis¬ 
sioner  determines  that  the  equity  invested 
capital  of  a  corporation  as  of  the  begin¬ 
ning  of  its  first  excess  profits  tax  taxable 
year  cannot  be  determined  in  accordance 
with  section  718,  such  equity  invested 
capital  shall  be  an  amount  equal  to  the 
sum  of  (a)  the  money,  plus  (b)  the  ag¬ 
gregate  of  the  adjusted  basis  of  the  assets 
other  than  money,  held  by  the  corpora¬ 
tion  as  of  the  beginning  of  such  taxable 
year,  such  sum  being  reduced  by  the 
indebtedness  of  the  corporation  outstand¬ 
ing  at  such  time.  The  adjusted  basis  of 
the  assets  shall  be  the  adjusted  basis  for 
determining  loss  upon  a  sale  or  exchange 
for  Federal  income  tax  purposes.  See, 
in  general,  section  113  and  the  regula¬ 
tions  prescribed  thereunder.  For  the 
purposes  of  section  723  the  term  “in¬ 
debtedness”  means  any  liability  of  the 
corporation,  absolute  and  not  contingent, 
and  includes  liabilities  assumed  by  the 
corporation,  whether  or  not  in  connection 
with  property  held  by  the  taxpayer,  and 
any  liabilities  to  which  property  held  by 
the  corporation  is  subject,  but  does  not 
include  the  obligation  of  the  corporation 
on  its  capital  stock. 

The  equity  invested  capital  under  sec¬ 
tion  723  for  each  day  after  the  first  day 
of  the  first  excess  profits  tax  taxable  year 
of  the  corporation  shall  be  the  basic 
figure  determined  under  the  first  para¬ 


graph  of  this  section  increased  or  de¬ 
creased  as  provided  in  section  718  and 
the  regulations  prescribed  thereunder 
with  respect  to  changes  in  the  equity 
invested  capital  occurring  after  the  be¬ 
ginning  of  such  first  taxable  year.  For 
such  purpose  the  term  “accumulated 
earnings  and  profits”  means  the  earn¬ 
ings  and  profits  accumulated  since  the 
beginning  of  the  first  excess  profits  tax 
taxable  year  of  the  corporation,  com¬ 
puted  without  regard  to  any  deficit  in 
accumulated  earnings  and  profits  exist¬ 
ing  at  the  beginning  of  such  year.  Simi¬ 
larly,  the  term  “earnings  and  profits”  re¬ 
fers  only  to  such  accumulated  earnings 
and  profits  and  earnings  and  profits  of 
an  excess  profits  tax  taxable  year.  In 
all  cases  coming  under  section  723  the 
taxpayer  shall  be  treated  as  a  corpora¬ 
tion  newly  organized  immediately  prior 
to  the  beginning  of  its  first  excess  profits 
tax  taxable  year  with  an  equity  invested 
capital,  consisting  of  money  paid  in  for 
stock,  equal  to  the  basic  figure  deter¬ 
mined  under  section  723. 

In  any  case  in  which  a  taxpayer  finds 
it  impossible  to  determine  its  equity  in¬ 
vested  capital  as  of  the  beginning  of  its 
first  excess  profits  tax  taxable  year  in 
accordance  with  section  718,  it  may  com¬ 
pute  its  equity  invested  capital  in  ac¬ 
cordance  with  section  723,  provided  it 
submits  with  its  return  a  schedule  show¬ 
ing  such  computation,  and  a  statement 
of  the  facts  upon  which  it  bases  its  con¬ 
clusion  that  it  cannot  compute  its  equity 
invested  capital  under  section  718,  so  that 
the  Commissioner  may  determine 
whether  its  equity  invested  capital  can 
be  computed  in  accordance  with  that 
section.* 

Sec.  724.  Foreign  corporations  and  corpo¬ 
rations  entitled  to  benefits  OF  SECTION  2 si- 
invested  CAPITAL. 

Notwithstanding  section  715,  in  the  case  of 
a  foreign  corporation  engaged  in  trade  or 
business  within  the  United  States  or  having 
an  office  or  place  of  business  therein,  and  in 
the  case  of  a  corporation  entitled  to  the  bene¬ 
fits  of  section  251,  the  invested  capital  for 
any  taxable  year  shall  be  determined  in  ac¬ 
cordance  with  rules  and  regulations  pre¬ 
scribed  by  the  Commissioner  with  the  ap¬ 
proval  of  the  Secretary,  under  which — 

(a)  General  rule.  The  daily  invested  capi¬ 
tal  for  any  day  of  the  taxable  year  shall  be 
the  aggregate  of  the  adjusted  basis  of  each 
United  States  asset  held  by  the  taxpayer  on 
the  beginning  of  such  day.  In  the  applica¬ 
tion  of  section  720  in  reduction  of  the  average 
invested  capital  (determined  on  the  basis  of 
such  daily  invested  capital),  the  terms  "ad¬ 
missible  assets”  and  “Inadmissible  assets" 
shall  include  only  United  States  assets;  or 

(b)  Exception.  If  the  Commissioner  de¬ 
termines  that  the  United  States  assets  of 
the  taxpayer  cannot  satisfactorily  be  segre¬ 
gated  from  its  other  assets,  the  invested  capi¬ 
tal  for  the  taxable  year  shall  be  an  amount 
which  is  the  same  percentage  of  the  aggre¬ 
gate  of  the  adjusted  basis  of  all  assets  held 
by  the  taxpayer  as  of  the  end  of  the  last 
day  of  the  taxable  year  which  the  net  income 
for  the  taxable  year  from  sources  within  the 
United  States  is  of  the  total  net  income  of 
the  taxpayer  for  such  year. 

(c)  Definition  of  United  States  assets.  A* 
used  in  this  subsection,  the  term  "United 
States  asset”  means  an  asset  held  by  the 
taxpayer  in  the  United  States,  determined  m 
accordance  with  rules  and  regulations  pre¬ 
scribed  by  the  Commissioner  with  the  ap- 
proval  of  the  Secretary. 
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§  30.724-1  Invested  capital  of  certain 
foreign  corporations  and  corporations  en¬ 
titled  to  benefits  of  section  251.  In  the 
case  of  a  foreign  corporation  engaged  in 
trade  or  business  within  the  United  States 
or  having  an  office  or  place  of  business 
therein,  and  in  the  case  of  a  corporation 
entitled  to  the  benefits  of  section  251  (on 
account  of  deriving  a  large  portion  of  its 
gross  income  from  possessions  of  the 
United  States),  the  invested  capital  for 
any  taxable  year  shall  be  invested  capi¬ 
tal  as  provided  in  sections  715,  716,  717, 
and  720,  with  the  following  exceptions: 

(a)  The  daily  invested  capital  for  each 
day  in  the  taxable  year  shall  be  the  ag¬ 
gregate  of  the  adjusted  basis  of  each 
United  States  asset  as  defined  in  (d) 
below  held  by  the  taxpayer  on  the  begin¬ 
ning  of  such  day.  The  adjusted  basis 
of  each  such  asset  shall  be  the  adjusted 
basis  for  determining  loss  upon  a  sale 
or  exchange  for  Federal  income  tax  pur¬ 
poses.  The  amount  of  United  States  as¬ 
sets  held  at  the  beginning  of  each  day 
of  the  taxable  year  shall  be  determined 
in  the  same  manner  as  the  amount  of 
admissible  and  inadmissible  assets  is  de¬ 
termined  under  §  30.720-1.  The  daily 
invested  capital  computed  under  this 
section  is  not  affected  by  the  indebted¬ 
ness  of  the  corporation,  and  does  not 
include  borrowed  capital  as  defined  in 
section  719. 

(b)  In  the  application  of  section  720 
in  reduction  of  the  average  invested 
capital  (determined  on  the  basis  of  the 
daily  invested  capital  as  provided  in  (a) 
above),  the  terms  “admissible  assets” 
and  “inadmissible  assets”  shall  include 
only  United  States  assets.  The  amount 
of  such  admissible  assets  and  inadmis¬ 
sible  assets  shall  be  determined  in  the 
same  manner  as  provided  in  §  30.720-1 

(c)  In  cases  in  which  the  Commis¬ 
sioner  determines  that  the  United  States 
assets  of  a  corporation  cannot  satisfac¬ 
torily  be  segregated  from  its  other  assets, 
the  invested  capital  of  the  corporation 
for  the  taxable  year  shall  be  an  amount 
which  is  the  same  percentage  of  the  ag¬ 
gregate  adjusted  basis  (for  determining 
loss)  of  all  assets  held  by  the  taxpayer  as 
of  the  end  of  the  last  day  of  the  taxable 
year  which  the  net  income  for  the  tax¬ 
able  year  from  sources  within  the  United 
States  is  of  the  total  net  income  of  the 
taxpayer  for  such  year.  For  the  purposes 
of  this  paragraph  the  net  income  of  the 
corporation  from  sources  within  the 
United  States  shall  be  determined  as  pro¬ 
vided  in  section  119  and  the  regulations 
Prescribed  thereunder.  The  provisions  of 
sections  715  and  720  relating  to  adjust¬ 
ment  for  inadmissible  assets  have  no  ap¬ 
plication  in  determining  invested  capital 
under  section  724  (b). 

(d)  For  the  purposes  of  section  724 
the  term  “United  States  asset”  means  an 
^et  either  (1)  employed  by  the  tax¬ 
payer  in  the  United  States  in  carrying 
on  its  trade  or  business  therein,  or  (2) 
of  a  kind  the  income  from  which  is  in- 
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come  from  sources  within  the  United 
States  under  section  119  and  the  regula¬ 
tions  prescribed  thereunder  irrespective 
of  where  the  evidence  of  the  property 
right  in  such  asset  is  held.* 

Sec.  725.  Personal  service  corporations 

(a)  Definition.  As  used  In  this  subchapter, 
the  term  “personal  service  corporation” 
means  a  corporation  whose  income  Is  to  be 
ascribed  primarily  to  the  activities  of  share¬ 
holders  who  are  regularly  engaged  in  the 
active  conduct  of  the  affairs  of  the  corpora¬ 
tion  and  are  the  owners  at  all  times  during 
the  taxable  year  of  at  least  70  per  centum  in 
value  of  each  class  of  stock  of  the  corpora¬ 
tion,  and  in  which  capital  is  not  a  material 
income-producing  factor;  but  does  not  in¬ 
clude  any  foreign  corporation,  nor  any  cor¬ 
poration  50  per  centum  or  more  of  whose 
gross  income  consists  of  gains,  profits,  or 
income  derived  from  trading  as  a  principal. 
For  the  purposes  of  this  subsection,  an  indi¬ 
vidual  shall  be  considered  as  owning,  at  any 
time,  the  stock  owned  at  such  time  by  his 
spouse  or  minor  child  or  by  any  guardian  or 
trustee  representing  them. 

(b)  Election  as  to  taxability.  If  a  per¬ 
sonal  service  corporation  signifies,  in  its  re¬ 
turn  under  Chapter  1  for  any  taxable  year, 
its  desire  not  to  be  subject  to  the  tax  imposed 
under  this  subchapter  for  such  taxable  year, 
it  shall  be  exempt  from  such  tax  for  such 
year,  and  the  provisions  of  Supplement  S  of 
Chapter  1  shall  apply  to  the  shareholders  in 
such  corporation  who  were  such  sharehold¬ 
ers  on  the  last  day  of  such  taxable  year  of 
the  corporation. 


§  30.725-1  Taxation  of  personal  serv¬ 
ice  corporations.  A  personal  service  cor¬ 
poration  is  subject  to  the  excess  profits 
tax  imposed  under  subchapter  E  of  chap¬ 
ter  2  the  same  as  any  other  domestic 
corporation  unless  it  elects  as  to  any  tax¬ 
able  year  not  to  be  subject  to  such  tax. 
If  the  corporation  elects  not  to  be  sub¬ 
ject  to  the  excess  profits  tax,  the 
provisions  of  Supplement  S  (sections  391 
to  396,  inclusive,  as  added  by  section  502 
of  the  Second  Revenue  Act  of  1940)  shall 
apply  to  the  shareholders  in  such  cor¬ 
poration  who  were  such  shareholders 
on  the  last  day  of  the  taxable  year  of 
the  corporation.  See  §  19.394-1  of  Regu¬ 
lations  103.  In  such  case,  the  amount 
of  the  undistributed  Supplement  S  net 
income  shall  be  considered  as  paid  in  to 
the  corporation  as  of  the  close  of  the 
taxable  year  as  paid-in  surplus  or  as  a 
contribution  to  capital,  and  the  amount 
of  accumulated  earnings  and  profits  as 
of  the  close  of  such  year  shall  be  corre¬ 
spondingly  reduced.  See  section  394  (d)  .* 

§  30.725-2  Definition  of  personal  serv¬ 
ice  corporation — (a)  In  general.  The 
term  “personal  service  corporation” 
means  a  domestic  corporation  in  which 
capital  is  not  a  material  income-produc¬ 
ing  factor  and  the  income  of  which  is  to 
be  ascribed  primarily  to  the  activities  of 
shareholders  who  (1)  are  regularly  en¬ 
gaged  in  the  active  conduct  of  the  affairs 
of  the  corporation,  and  (2)  are  the  own¬ 
ers,  throughout  the  entire  taxable  year, 
of  at  least  70  percent  in  value  of  each 
class  of  stock  of  the  corporation. 

If  50  percent  or  more  of  the  gross  in¬ 
come  of  a  corporation  consists  of  gains, 
profits,  or  income  derived  from  trading 
as  a  principal,  such  corporation  cannot 
be  considered  to  be  a  personal  service 


corporation.  As  to  corporations  in  which 
less  than  50  percent  of  the  gross  income 
is  derived  from  trading  as  a  principal, 
see  (c)  below. 

(b)  Stock  interest  of  shareholders. 
Shareholders  regularly  engaged  in  the 
active  conduct  of  the  affairs  of  the  cor¬ 
poration  and  to  whom  the  income  of  the 
corporation  is  primarily  to  be  ascribed 
must  own  at  all  times  during  the  taxable 
year  at  least  70  percent  in  value  of  each 
class  of  stock  of  the  corporation.  If 
stock  is  owned  by  the  spouse  or  minor 
child  of  an  individual,  or  owned  by  the 
guardian  or  trustee  of  such  spouse  or 
child,  such  stock  is  treated  as  being 
owned  by  such  individual. 

A  corporation  cannot  be  considered  to 
be  a  personal  service  corporation  for 
any  taxable  year  if  another  corporation 
owns  more  than  30  percent  in  value  of 
any  class  of  its  stock  at  any  time  during 
such  year.  A  corporation  is  an  artificial 
entity  and  cannot  itself  be  regularly  en¬ 
gaged  in  the  active  conduct  of  the  affairs 
of  another  corporation  within  the  mean- 
[  ing  of  section  725. 

The  fact  that  the  ownership  of  shares 
in  the  corporation  may  change  during 
the  course  of  the  taxable  year  does  not 
take  the  corporation  which  is  otherwise 
a  personal  service  corporation  out  of  that 
class  unless  at  some  time  during  the 
taxable  year  the  ownership  of  more  than 
30  percent  in  value  of  the  shares  of  any 
class  of  stock  passes  into  the  hands  of 
persons  not  regularly  engaged  in  the 
active  conduct  of  the  affairs  of  the  cor¬ 
poration. 

(c)  Income  to  be  ascribed  primarily  to 
the  activities  of  shareholders.  If  em¬ 
ployees  other  than  shareholders  con¬ 
tribute  substantially  to  the  services  ren¬ 
dered  by  a  corporation,  such  corporation 
is  not  a  personal  service  corporation  un¬ 
less,  in  every  case  in  which  services  are 
so  rendered,  the  value  of  and  the  com¬ 
pensation  charged  for  such  services  are 
to  be  attributed  primarily  to  the  experi¬ 
ence  or  skill  of  the  shareholders  and  such 
fact  is  evidenced  in  some  definite  man¬ 
ner  in  the  normal  course  of  the  business 
or  profession.  The  fact  that  the  share¬ 
holders  give  personal  attention  or  render 
valuable  services  to  the  corporation  as  a 
result  of  which  its  earnings  are  greater 
than  those  of  a  corporation  engaged  in 
a  like  or  similar  business  or  profession, 
the  shareholders  of  which  are  not  regu¬ 
larly  engaged  in  the  activities  of  the  cor¬ 
poration,  does  not  of  itself  consti¬ 
tute  the  corporation  a  personal  service 
corporation. 

Income  of  a  corporation  from  mer¬ 
chandising  or  trading  as  a  principal,  di¬ 
rectly  or  indirectly,  in  commodities  or  in 
the  services  of  others  is  not  to  be  as¬ 
cribed  primarily  to  the  activities  of  its 
shareholders.  Income  of  a  corporation 
from  the  conduct  of  an  auction,  agency, 
brokerage,  or  commission  business  strict¬ 
ly  on  the  basis  of  a  fee  or  commission 
may  be  so  ascribed.  If,  however,  either 
as  a  matter  of  business  policy  or  by  con- 
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tract,  the  corporation  assumes  any  such 
risks  as  those  of  market  fluctuations,  bad 
debts,  or  failure  to  accept  shipments,  or 
if  it  guarantees  the  accounts  of  the  pur¬ 
chaser  or  is  in  any  way  accountable  to 
the  seller  for  the  payment  of  the  pur¬ 
chase  price,  the  transaction  is  one  of 
merchandising  or  trading,  and  this  is 
true  even  though  the  goods  are  shipped 
directly  from  the  producer  to  the  con¬ 
sumer  and  are  never  actually  in  the  pos¬ 
session  of  the  corporation.  The  fact  that 
earnings  of  the  corporation  are  termed 
commissions  or  fees  is  not  controlling. 
The  fact  that  a  commission  or  fee  in  a 
transaction  is  based  on  a  difference  in 
the  prices  at  which  the  seller  sells  and 
the  buyer  buys  raises  a  presumption  that 
the  transaction  is  one  of  merchandising 
or  trading,  and  it  will  be  so  considered 
in  the  absence  of  satisfactory  evidence 
to  the  contrary. 

It  may  happen  that  a  corporation  is 
engaged  in  two  or  more  businesses  or 
professions  which  are  more  or  less  re¬ 
lated.  Thus,  an  engineering  concern  may 
also  engage  in  contracting,  which 
amounts  to  trading  in  materials  and  la¬ 
bor,  or  a  brokerage  concern  may  guar¬ 
antee  some  of  its  accounts,  or  a  photo¬ 
graphic  concern  may  sell  pictures, 
frames,  art  goods,  and  supplies.  In  such 
cases,  the  corporation  is  not  a  personal 
service  corporation  unless  the  activities 
of  the  corporation  consisting  of  trading 
or  guaranteeing  of  accounts  or  selling  are 
negligible  or  merely  incidental,  and  unless 
no  appreciable  part  of  the  earnings  is  to 
be  ascribed  to  such  activities.  See  also 
(e)  below  relating  to  the  employment  of 
capital. 

(d)  Shareholders  regularly  engaged  in 
the  active  conduct  of  the  affairs  of  the 
corporation.  A  corporation  is  not  a  per¬ 
sonal  service  corporation  unless  share¬ 
holders  who  own  at  all  times  during  the 
taxable  year  at  least  70  percent  in  value 
of  each  class  of  stock  are  regularly  en¬ 
gaged  in  the  active  conduct  of  the  affairs 
of  the  corporation.  That  such  share¬ 
holders  devote  some  of  their  time  to  the 
affairs  of  the  corporation  is  not  suffi¬ 
cient;  they  must  with  regularity  devote 
substantial  time  and  energy  to  the  con¬ 
duct  of  its  affairs. 

(e)  Capital  as  a  material  income-pro¬ 
ducing  factor.  In  a  personal  service  cor¬ 
poration  capital  must  not  be  a  material 
income-producing  factor.  Whether  cap¬ 
ital  is  a  material  income-producing  fac¬ 
tor  is  to  be  determined  by  reference  to 
(1)  the  extent  to  which  capital  is  re¬ 
quired  to  carry  on  the  business  or  pro¬ 
fession,  and  (2)  the  extent  to  which 
capital  is  actually  used  in  the  produc¬ 
tion  of  income  though  not  required  by 
the  primary  activities  of  the  corpora¬ 
tion.  If  the  use  of  capital  is  necessary  to 
the  production  of  the  income  of  the  cor¬ 
poration  and  is  more  than  incidental, 
capital  is  a  material  income-producing 
factor  and  the  corporation  is  not  a  per¬ 
sonal  service  corporation.  If  a  substan¬ 
tial  portion  of  the  income  is  attributable 
to  a  use  of  capital,  whether  or  not  con- 


come-producing  factor  even  though  such 
use  of  capital  is  not  necessary  to  such 
primary  activities.  The  term  “capital” 
as  used  in  section  725  and  in  this  section 
means  not  only  capital  actually  invested 
by  the  shareholders  but  also  capital  ob¬ 
tained  in  other  ways.  Thus,  capital  may 
be  borrowed  either  directly  as  shown  by 
bonds,  debentures,  certificates  of  indebt¬ 
edness,  notes,  bills  payable,  or  other  pa¬ 
per,  or  indirectly  as  shown  by  accounts 
payable  or  other  forms  of  credit,  or  the 
business  of  the  corporation  may  be  fi¬ 
nanced  in  some  other  manner  by  its 
shareholders.  If  a  substantial  amount  of 
capital  is  used  to  finance  or  carry  the 
accounts  of  clients  or  customers,  it  will 
be  inferred  that  because  of  competition 
or  for  other  reasons  such  use  of  capital 
is  necessary  and  more  than  incidental 
in  order  to  secure  or  hold  business  which 
would  otherwise  be  lost.  If  a  corporation 
engaged  in  an  agency,  brokerage,  or  com¬ 
mission  business  regularly  employs  a  sub¬ 
stantial  amount  of  capital  to  lend  to  its 
principals,  to  buy  and  carry  goods  on  its 
own  account,  or  to  buy  and  carry  odd  lots 
in  order  that  it  may  render  more  satis-  I 
factory  service  to  its  principals  or  cus¬ 
tomers,  such  corporation  is  not  a  per¬ 
sonal  service  corporation.  In  general,  the 
larger  the  amount  of  capital  actually  used 
the  stronger  is  the  evidence  that  capital 
is  necessary  and  more  than  incidental  and 
is  a  material  income-producing  factor. 

The  term  “income”  as  used  in  section 
725  and  in  this  section  means  gross  in¬ 
come.  Capital  is  a  material  income-pro¬ 
ducing  factor  if  its  use  results  in  a  sub¬ 
stantial  amount  of  gross  income,  irrespec¬ 
tive  of  the  amount  of  net  income,  if  any, 
such  use  produces. 

(f)  Application  of  regulations;  returns. 
No  definite  and  conclusive  tests  can  be 
prescribed  by  which  it  can  be  finally  de¬ 
termined  in  advance  of  an  examination 
of  the  corporation’s  income  tax  return 
whether  it  is  or  is  not  a  personal  service 
corporation.  In  the  preceding  subsec¬ 
tions  are  set  forth  the  general  principles 
under  which  such  determination  will  be 
made. 

If  a  corporation  claiming  to  be  a  per¬ 
sonal  service  corporation  signifies  in  its 
j  return  under  chapter  1  for  any  taxable 
year  its  desire  not  to  be  subject  to  the 
excess  profits  tax  under  subchapter  E  of 
chapter  2  for  such  taxable  year,  it  shall 
attach  Form  1121PS,  in  duplicate,  to  its 
income  tax  return  on  Form  1120.  In 
Form  1121PS  there  shall  be  stated  (1) 
such  facts  as  tend  to  show  whether  or 
not  the  corporation  is  a  personal  service 
corporation,  including  (i)  the  nature  of 
its  business,  (ii)  the  character,  prefer¬ 
ences,  dividend  rates,  and  other  essential 
features  of  the  various  classes  of  its  stock 
outstanding  for  any  time  during  the  tax¬ 
able  year,  (iii)  the  names  and  addresses 
of  its  several  shareholders  and  their  rela¬ 
tionship  to  each  other,  (iv)  the  number 
and  classes  of  shares  owned  at  any  time 
during  the  taxable  year  by  each  share¬ 


holder  and  the  portion  of  the  year  dur¬ 
ing  which  such  shares  were  so  owned, 
(v)  the  nature  of  the  activities  of  the 
several  shareholders  on  behalf  of  the 
corporation,  and  (vi)  the  extent  to  which 
capital  in  any  form  is  used  in  the  busi¬ 
ness,  and  (2)  the  computation  of  the 
undistributed  Supplement  S  net  income 
for  the  taxable  year,  the  names  and  ad¬ 
dresses  of  all  shareholders  of  the  corpo¬ 
ration  at  the  close  of  the  taxable  year, 
the  number  and  classes  of  shares  held 
by  each,  and  such  other  information  as 
may  be  required  by  the  form  and  the 
instructions  printed  on  the  form  or  is¬ 
sued  therewith.* 

§  30.725-3  Election  as  to  taxability. 
The  election  as  to  taxability  provided  for 
in  section  725  (b)  and  the  resulting  ex¬ 
emption  from  tax  have  application  only 
to  the  excess  profits  tax  on  domestic  cor¬ 
porations  imposed  under  subchapter  E 
of  chapter  2  as  added  by  section  201  of 
the  Second  Revenue  Act  of  1940.  The 
corporation  may  make  such  an  election  by 
signifying  in  its  return  under  chapter  1 
its  desire  not  to  be  subject  to  the  excess 
profits  tax.  A  new  election  is  required 
for  each  taxable  year.  An  amended  re¬ 
turn  filed  after  the  statutory  period  for 
filing  the  return  (or  after  the  last  day  of 
any  extension  period)  is  not  a  return 
within  the  meaning  of  section  725  (b) . 

A  domestic  corporation  which  elects  in 
its  income  tax  return  for  a  taxable  year 
to  be  exempt  from  the  excess  profits  tax 
for  such  year  as  a  personal  service  cor¬ 
poration  may,  notwithstanding  such  elec¬ 
tion,  file  an  excess  profits  tax  return  for 
such  taxable  year  on  Form  1121.  Such 
return  shall  be  complete  in  all  respects 
except  for  the  computation  of  the  tax,  and 
there  shall  be  attached  to  it  a  statement 
that  the  corporation  desires  to  be  classi¬ 
fied  as  a  personal  service  corporation  and 
not  to  be  subject  to  the  excess  profits  tax 
for  the  taxable  year  and  that  it  has  at¬ 
tached  Form  112  IPS  in  duplicate  to  its 
income  tax  return  on  Form  1120.  An 
excess  profits  tax  return  made  in  this 
manner  within  the  time  prescribed  by 
law  will  constitute  a  return  within  the 
meaning  of  section  712  (a).  In  the  case 
of  a  domestic  corporation  which  files  such 
a  return  electing  therein  as  provided  in 
section  712  (a)  or  section  741  to  compute 
its  excess  profits  credit  for  such  taxable 
year  under  section  713  or  section  714  and 
which  is  subsequently  determined  not  to 
be  a  personal  service  corporation,  the 
amount  of  excess  profits  tax  for  such  year 
shall  be  determined  by  the  Commissioner 
in  accordance  with  the  election  so  made 
by  the  corporation  with  respect  to  the 
computation  of  its  excess  profits  credit, 
and  the  excess  profits  tax  so  determined 
will  constitute  a  deficiency  which  shall 
be  assessed  and  collected  in  the  same 
manner  as  in  the  case  of  a  deficiency  in 
income  tax  under  chapter  1.  A  corpora¬ 
tion  not  filing  an  excess  profits  tax  return 
for  a  taxable  year  within  the  time  pre¬ 
scribed  by  law  may  not  in  any  case  elect 
to  have  the  excess  profits  credit  for  such 
taxable  year  computed  under  section  713. 
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The  allowance  of  a  credit  or  refund  of 
any  income  tax  overpaid  by  the  share¬ 
holders  of  a  corporation  denied  personal 
service  classification  is  subject  to  the  lim¬ 
itations  provided  in  section  322.* 

Sec.  726.  Corporations  completing  con¬ 
tracts  under  Merchant  Marine  Act,  1936. 

(a)  If  the  United  States  Maritime  Com¬ 
mission  certifies  to  the  Commissioner  that 
the  taxpayer  has  completed  within  the  tax¬ 
able  year  any  contracts  or  subcontracts 
which  are  subject  to  the  provisions  of  sec¬ 
tion  505  (b)  of  the  Merchant  Marine  Act  of 
1936,  as  amended,  then  the  tax  imposed  by 
this  subchapter  for  such  taxable  year  shall 
be,  in  lieu  of  a  tax  computed  under  section 
710,  a  tax  computed  under  subsection  (b)  of 
this  section,  if,  and  only  if,  the  tax  computed 
under  subsection  (b)  is  less  than  the  tax 
computed  under  section  710. 

(b)  The  tax  computed  under  this  subsec¬ 
tion  shall  be  in  excess  of — 

(1)  A  tentative  tax  computed  under  sec¬ 
tion  710  with  the  normal-tax  net  income 
Increased  by  the  amount  of  any  payments 
made,  or  to  be  made,  to  the  United  States 
Maritime  Commission  with  respect  to  such 
contracts  or  subcontracts;  over 

(2)  The  amount  of  such  payments. 

5  30.726-1  Corporations  completing 
contracts  under  Merchant  Marine  Act  of 
1936.  (a)  Section  726  provides  for  an 
alternative  tax  in  the  case  of  a  corpora¬ 
tion  which  has  been  certified  by  the 
United  States  Maritime  Commission 
(hereinafter  referred  to  as  the  Commis¬ 
sion)  to  the  Commissioner  as  having 
completed  within  the  taxable  year  any 
contracts  or  subcontracts  subject  to  the 
provisions  of  section  505  (b)  of  the  Mer¬ 
chant  Marine  Act  of  1936,  as  amended 
(hereinafter  referred  to  as  section  505 

(b) ) .  Under  section  505  (b)  a  contrac¬ 
tor  or  subcontractor  is  required  to  pay  to 
the  Commission  the  amount  of  profit,  if 
any,  in  excess  of  10  percent  of  the  total 
contract  prices  of  such  contracts  or  sub¬ 
contracts. 

(b)  The  alternative  tax  is  in  lieu  of  the 
excess  profits  tax  computed  under  section 
710  but  only  if  such  alternative  tax  is 
less  than  the  tax  under  such  section. 
Such  alternative  tax  is  the  excess  of  (1) 
a  tentative  tax  computed  under  section 
710  with  the  normal-tax  net  income  in¬ 
creased  by  the  amount  of  any  payments 
made,  or  to  be  made,  to  the  Commission 
with  respect  to  contracts  or  subcontracts 
the  completion  of  which  during  the  tax¬ 
able  year  has  been  certified  to  the  Com¬ 
missioner  by  the  Commission,  over  (2) 
the  amount  of  such  payments. 

(c)  For  the  purposes  of  section  726,  a 
certificate  by  the  Commission  that  the 
vessel  or  portion  thereof  covered  by  the 
contract  or  subcontract  has  been  deliv¬ 
ered  during  the  taxable  year  shall  be 
deemed  to  be  the  certificate  required  by 
such  section. 

(d)  A  corporation  claiming  the  benefit 
of  section  726  shall  attach  to  its  excess 
profits  tax  return  (1)  a  certificate  of  the 
Commission  showing  each  contract  or 
subcontract  subject  to  the  provisions  of 
section  505  (b)  which  the  corporation 
has  completed  within  the  taxable  year 
and  (2)  a  statement  showing  the  amount 
°f  Payments  made,  or  to  be  made,  to  the 
Commission  with  respect  to  such  con¬ 
tacts  and  subcontracts.  If  the  amount 


of  the  payments  made,  or  to  be  made,  to 
the  Commission  with  respect  to  such 
contracts  or  subcontracts  has  not  been 
ascertained  at  the  time  of  filing  the  ex¬ 
cess  profits  tax  return  the  corporation 
may  estimate  the  amount  of  such  pay¬ 
ments  for  the  purposes  of  section  726. 

In  such  cases,  the  Commissioner  may  re¬ 
quire  a  bond  from  the  corporation  as  a 
condition  precedent  to  the  computation 
of  the  tax  under  that  section.  If  such 
a  bond  is  required  it  shall  be  on  the 
form  prescribed  by  the  Commissioner  and 
in  such  sum  as  the  Commissioner  may 
prescribe,  and  it  shall  be  conditioned 
upon  the  payment  by  the  corporation 
of  any  amount  of  tax  found  due  upon 
redetermination  of  the  tax  made  neces¬ 
sary  by  the  estimated  amount  under 
section  726  (b)  (2)  proving  incorrect,  and 
upon  such  further  conditions  as  the 
Commissioner  may  require.  The  bond 
shall  be  executed  by  the  corporation  as 
principal  and  by  sureties  satisfactory  to 
the  Commissioner.  (See  also  section  1126 
of  the  Revenue  Act  of  1926,  as  amended, 
paragraph  63  of  the  Appendix  to  Regu¬ 
lations  103.) 

(e)  If  the  amount  actually  paid,  or  to 
be  paid,  to  the  Commission  under  section 
505  (b)  differs  from  the  amount  used  in 
determining  the  tax  under  section  726, 
the  corporation  shall  immediately  notify 
the  Commissioner  of  the  amount  actually 
paid,  or  to  be  paid,  with  respect  to  the 
particular  contract.  The  Commissioner 
will  thereupon  redetermine  the  amount 
of  the  excess  profits  tax  under  section 
726  and  the  amount  of  tax,  if  any,  found 
to  be  due  upon  such  redetermination 
shall  be  paid  by  the  corporation  upon 
notice  and  demand  from  the  collector. 
The  amount  of  tax,  if  any,  shown  upon 
redetermination  to  have  been  overpaid 
shall  be  credited  or  refunded  to  the  tax¬ 
payer  in  accordance  with  the  provisions 
of  section  322.* 

Sec.  727.  Exempt  corporations. 

The  following  corporations  shall  be  exempt 
from  the  tax  imposed  by  this  subchapter: 

(a)  Corporations  exempt  under  section  101 
from  the  tax  imposed  by  Chapter  1. 

(b)  Foreign  personal-holding  companies,  as 
defined  in  section  331. 

(c)  Mutual  investment  companies,  as  de¬ 
fined  in  section  361. 

(d)  Investment  companies  which  under 
the  Investment  Company  Act  of  1940  are 
registered  as  diversified  companies  at  all 
times  during  the  taxable  year.  For  the  pur¬ 
poses  of  this  subsection,  if  a  company  is  so 
registered  before  July  1,  1941,  it  shall  be 
considered  as  so  registered  at  all  times  prior 
to  the  date  of  such  registration. 

(e)  Personal-holding  companies,  as  defined 
in  section  501. 

(f)  Foreign  corporations  not  engaged  in 
trade  or  business  within  the  United  States 
and  not  having  an  office  or  place  of  business 
therein. 

(g)  Domestic  corporations  satisfying  the 
following  conditions: 

(1)  If  95  per  centum  or  more  of  the  gross 
income  of  such  domestic  corporation  for  the 
three-year  period  immediately  preceding  the 
close  of  the  taxable  year  (or  for  such  part 
of  such  period  during  which  the  corporation 
was  in  existence)  was  derived  from  sources 
other  than  sources  within  the  United  States; 
and 

(2)  If  50  per  centum  or  more  of  its  gross 
income  for  such  period  or  such  part  thereof 


was  derived  from  the  active  conduct  of  a 
trade  or  business. 

(h)  Any  corporation  subject  to  the  provi¬ 
sions  of  Title  IV  of  the  Civil  Aeronautics  Act 
of  1938,  in  the  gross  income  of  which  for 
any  taxable  year  beginning  after  December  31, 
1939,  there  is  includible  compensation  re¬ 
ceived  from  the  United  States  for  the  trans¬ 
portation  of  mail  by  aircraft  if,  after  exclud¬ 
ing  from  its  gross  income  such  compensation, 
its  adjusted  excess  profits  net  income  for 
such  year  is  zero  or  less. 

§  30.727-1  Exempt  corporations,  (a) 

A  corporation  which  has  established  its 
right  under  section  101  to  exemption 
from  income  tax  need  not  again  establish 
its  right  under  section  727  (a)  to  exemp¬ 
tion  from  excess  profits  tax.  A  corpora¬ 
tion  which  has  not  established  its  right 
to  exemption  under  section  101  and  which 
claims  exemption  under  section  727  (a) 
is  required  to  establish  its  right  to  ex¬ 
emption  under  section  101  in  the  manner 
prescribed  in  the  regulations  thereunder 
in  order  to  be  field  exempt  under  section 
727  (a). 

(b)  A  corporation  which  claims  exemp¬ 
tion  under  the  provisions  of  section  727, 
other  than  the  provisions  of  section  727 
(a),  (g),  and  (h),  shall  file  with  its  in¬ 
come  tax  return  a  statement  showing 
under  what  paragraph  of  section  727  it 
claims  exemption. 

(c)  A  corporation  which  claims  exemp¬ 
tion  under  section  727  (g)  shall  attach 
to  its  income  tax  return  a  statement 
showing  for  the  three-year  period  imme¬ 
diately  preceding  the  close  of  the  taxable 
year  (or  for  such  part  thereof  during 
which  the  corporation  was  in  existence) 

(1)  its  total  gross  income  from  all  sources, 

(2)  the  amount  thereof  derived  from  the 
active  conduct  of  a  trade  or  business,  (3) 
a  description  of  such  trade  or  business 
and  the  facts  upon  which  the  corpora¬ 
tion  relies  to  establish  that  such  trade  or 
business  was  actively  conducted  by  it,  and 
(4)  the  amount  of  its  gross  income  from 
sources  within  the  United  States.  The 
gross  income  from  sources  within  the 
United  States  shall  be  determined  as  pro¬ 
vided  in  section  119  and  the  regulations 
prescribed  thereunder. 

(d)  A  corporation  which  claims  ex¬ 
emption  under  section  727  (h)  shall  at¬ 
tach  to  its  income  tax  return  a  state¬ 
ment  showing  (1)  that  it  is  subject  to  the 
provisions  of  Title  IV  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  (2)  the  amount  of 
the  compensation  included  in  the  gross 
income  of  the  corporation  as  compensa¬ 
tion  received  from  the  United  States  for 
the  transportation  of  mail  by  aircraft, 
and  (3)  the  amount  of  its  gross  income, 
net  income,  excess  profits  net  income,  and 
adjusted  excess  profits  net  income,  after 
excluding  from  its  gross  income  the 
amount  of  such  compensation. 

As  to  the  statute  of  limitations  where 
no  return  is  filed,  see  sections  275  (a) 
and  276  (a).* 

Sec.  728.  Meaning  of  terms  used. 

The  terms  used  in  thi6  subchapter  shall 
have  the  same  meaning  as  when  used  in 
Chapter  1. 

Sec.  729.  Laws  applicable. 

(a)  General  rule.  All  provisions  of  law 
(including  penalties)  applicable  in  respect  of 
the  taxes  imposed  by  Chapter  1,  shall,  inso- 
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far  as  not  Inconsistent  with  this  subchapter,  \ 

(a),  no  return  under  section  52  (a)  shall  be  , 
be  applicable  in  respect  of  the  tax  imposed 
by  this  subchapter. 

(b)  Returns.  Notwithstanding  subsection 
required  to  be  filed  by  any  taxpayer  under 
this  subchapter  for  any  taxable  year  for 
which  its  excess  profits  net  income,  computed 
with  the  adjustments  provided  in  section 
711  (a)  (2)  and  placed  on  an  annual  basis 
as  provided  in  section  711  (a)  (3),  is  not 
greater  than  $5,000. 

(c)  Foreign  taxes  paid.  In  the  application 
of  section  131  for  the  purposes  of  this  sub¬ 
chapter  the  tax  paid  or  accrued  to  any  coun¬ 
try  shall  be  deemed  to  be  the  amount  of 
such  tax  reduced  by  the  amount  of  the 
credit  allowed  with  respect  to  such  tax 
against  the  tax  imposed  by  Chapter  1. 

(d)  Limitations  on  amount  of  foreign  tax 
credit.  The  amount  of  the  credit  taken  un¬ 
der  this  section  shall  be  subject  to  each  of 
the  following  limitations: 

(1)  The  amount  of  the  credit  in  respect 
of  the  tax  paid  or  accrued  to  any  country 
shall  not  exceed  the  same  proportion  of  the 
tax  against  which  such  credit  is  taken,  which 
the  taxpayer’s  excess  profits  net  income  from 
sources  within  such  country  bears  to  its  en¬ 
tire  excess  profits  net  income  for  the  same 
taxable  year;  and 

(2)  The  total  amount  of  the  credit  shall 
not  exceed  the  same  proportion  of  the  tax 
against  which  such  credit  is  taken,  which 
the  taxpayer’s  excess  profits  net  income 
from  sources  without  the  United  States 
bears  to  its  entire  excess  profits  net  income 
for  the  same  taxable  year. 

§30.729-1  Time  and  place  for  filing 
returns.  Excess  profits  tax  returns  shall 
be  filed  at  the  same  time  and  place  as 
the  time  and  place  prescribed  in  sections 
53  and  235  and  the  income  tax  regula¬ 
tions  under  such  sections  for  the  filing  of  j 
income  tax  returns,  except  that  such  ex¬ 
cess  profits  tax  returns  for  taxable  years 
ending  before  December  31,  1940,  which, 
if  filed  within  the  time  prescribed  in 
such  regulations,  would  be  filed  before 
March  15, 1941,  shall  be  filed  on  or  before 
March  15,  1941.  The  excess  profits  tax 
return  of  a  corporation  of  income  re¬ 
ceived  or  accrued  from  the  date  of  its 
incorporation  to  the  end  of  its  first  ac¬ 
counting  period,  where  the  period  be¬ 
tween  the  date  of  incorporation  and  the 
end  of  such  period  is  less  than  12  months, 
shall  be  considered  as  a  return  for  a 
fractional  part  of  a  year,  and  shall  be 
filed  within  the  time  prescribed  for  fil¬ 
ing  returns  for  taxable  years  of  less  than 
12  months.* 

§  30.729-2  Time  for  payment  of  tax. 
The  excess  profits  tax  shall  be  paid  at 
the  same  time  as  the  time  prescribed  in 
sections  56  and  236  and  the  income  tax 
regulations  under  such  sections  for  the 
payment  of  income  tax,  except  that  such 
excess  profits  tax  for  taxable  years  end¬ 
ing  before  December  31,  1940,  which,  if 
paid  within  the  time  so  prescribed,  would 
be  paid  before  March  15,  1941,  shall  be 
paid  on  or  before  March  15,  1941.  In 
case  an  election  is  made  to  pay  in  in¬ 
stallments  such  excess  profits  tax  for  a 
taxable  year  ending  before  December  31, 

1940,  and  the  first  installment,  if  paid 
within  the  time  prescribed  in  such  regu¬ 
lations,  would  be  paid  before  March  15, 

1941,  then  the  first  installment  of  such 
tax  shall  be  paid  on  March  15,  1941,  and 
the  second,  third,  and  fourth  install¬ 
ments  thereof  shall  be  paid  on  or  before 


the  fifteenth  day  of  the  third,  sixth,  and  > 
ninth  month,  respectively,  after  March 
15,  1941.* 

§  30.729-3  Foreign  tax  credit.  The 
provisions  of  law  made  applicable  to 
the  excess  profits  tax  by  section  729  (a) 
include  section  131  relating  to  the  credit 
for  income,  war-profits  and  excess-prof¬ 
its  taxes  paid  or  accrued  during  the  tax¬ 
able  year  to  any  foreign  country  or  any 
possession  of  the  United  States.  The 
taxpayer  is  allowed  such  a  credit  against 
the  excess  profits  tax  if  it  claims  such 
credit  in  its  Federal  income  tax  return 
and  likewise  claims  such  credit  in  its 
excess  profits  tax  return.  The  amount 
of  such  credit  allowable  against  the  ex¬ 
cess  profits  tax  is  (a)  the  amount  of  such 
income,  war-profits  and  excess-profits 
taxes  reduced  by  (b)  the  amount  of  such 
taxes  allowed  as  a  credit  under  section 
131  against  the  income  tax.  Thus,  for 
instance,  if  a  taxpayer  pays  to  a  foreign 
country  with  respect  to  the  calendar  year 
1940  income  tax  in  the  amount  of  $25,000 
upon  income  from  sources  therein  and, 
due  to  the  operation  of  the  limitation 
provisions  contained  in  section  131  (b), 
only  the  amount  of  $20,000  is  allowed  as 
a  credit  against  the  income  tax  for  that 
year,  the  remainder,  or  $5,000,  is  avail¬ 
able  as  a  credit  against  the  excess  profits 
tax  for  the  year  1940.  The  amount  thus 
made  available  as  a  credit  against  the 
excess  profits  tax  is,  however,  subject  to 
the  further  limitations  provided  in  sec¬ 
tion  729  (d) .  For  the  application  of  the 
limitations  provided  in  section  729  (d) 
to  the  amount  of  income,  war-profits  or 
excess-profits  taxes  thus  made  available 
as  a  credit  against  the  excess  profits  tax, 
see  section  131  (b)  and  the  regulations 
prescribed  thereunder.* 

Sec.  730.  Consolidated  returns. 

(a)  Privilege  to  file  consolidated  returns. 
An  affiliated  group  of  corporation  shall,  sub¬ 
ject  to  the  provisions  of  this  section,  have 
the  privilege  of  making  a  consolidated  return 
for  the  taxable  year  in  lieu  of  separate  re¬ 
turns.  The  making  of  a  consolidated  return 
shall  be  upon  the  condition  that  all  the 
corporations  which  have  been  members  of 
the  affiliated  group  at  any  time  during  the 
taxable  year  for  which  the  return  is  made 
consent  to  all  the  regulations  under  subsec¬ 
tion  (b)  prescribed  prior  to  the  last  day  pre¬ 
scribed  by  law  for  the  filing  of  such  return; 
and  the  making  of  a  consolidated  return  shall 
be  considered  as  such  consent.  In  the  case 
of  a  corporation  which  Is  a  member  of  the 
affiliated  group  for  a  fractional  part  of  the 
year  the  consolidated  return  shall  include  the 
income  of  such  corporation  for  such  part  of 
the  year  as  It  is  a  member  of  the  affiliated 
group. 

(b)  Regulations.  The  Commissioner,  with 
the  approval  of  the  Secretary,  shall  prescribe 
such  regulations  as  he  may  deem  necessary 
in  order  that  the  tax  liability  of  any  affiliated 
group  of  corporations  making  a  consolidated 
return  and  of  each  corporation  in  the  group, 
both  during  and  after  the  period  of  affiliation, 
may  be  returned,  determined,  computed,  as¬ 
sessed,  collected,  and  adjusted,  in  such  man¬ 
ner  as  clearly  to  reflect  the  excess  profits  tax 
liability  and  the  various  factors  necessary  for 
the  determination  of  such  liability,  and  in 
order  to  prevent  avoidance  of  such  tax 
liability. 

t  (c)  Computation  and  payment  of  tax.  In 
any  case  in  which  a  consolidated  return  is 
made  the  tax  shall  be  determined,  com¬ 
puted,  assessed,  collected,  and  adjusted  in 
!  accordance  with  the  regulations  under  sub¬ 


section  (b)  prescribed  prior  to  the  last  day 
prescribed  by  law  for  the  filing  of  such  re¬ 
turn.  Only  one  specific  exemption  of  $5,000 
provided  in  section  10  (b)  (1)  shall  be  al¬ 
lowed  for  the  entire  affiliated  group  of  cor¬ 
porations. 

(d)  Definition  of  “ affiliated  group”.  As 
used  in  this  section,  an  “affiliated  group” 
means  one  or  more  chains  of  includible  cor¬ 
porations  connected  through  stock  owner¬ 
ship  with  a  common  parent  corporation 
which  is  an  includible  corporation  if — 

(1)  At  least  95  per  centum  of  each  class 
of  the  stock  of  each  of  the  includible  cor¬ 
porations  (except  the  common  parent  cor¬ 
poration)  is  owned  directly  by  one  or  more 
of  the  other  includible  corporations;  and 

(2)  The  common  parent  corporation  owns 
directly  at  least  95  per  centum  of  each  class 
of  the  stock  of  at  least  one  of  the  other 
includible  corporations. 

As  used  in  this  subsection,  the  term  “stock” 
does  not  include  nonvoting  stock  which  is 
limited  and  preferred  as  to  dividends. 

(e)  Definition  of  "includible  corporation”. 
As  used  in  this  section,  the  term  "includible 
corporation”  means  any  corporation  except— 

(1)  Corporations  exempt  from  the  tax  im¬ 
posed  by  this  subchapter. 

(2)  Foreign  corporations. 

(3)  Corporations  organized  under  the 
China  Trade  Act,  1922. 

(4)  Corporations  entitled  to  the  benefits 
of  section  251,  by  reason  of  receiving  a  large 
percentage  of  their  income  from  possessions 
of  the  United  States. 

(5)  Personal  service  corporations. 

(6)  Insurance  companies  subject  to  tax¬ 
ation  under  section  201,  204,  or  207. 

(f)  Includible  insurance  companies.  De¬ 
spite  the  provisions  of  paragraph  (6)  of  sub¬ 
section  (e),  two  or  more  domestic  insurance 
companies  each  of  which  is  subject  to  taxa¬ 
tion  under  the  same  section  of  Chapter  1 
shall  be  considered  as  includible  corporations 
for  the  purpose  of  the  application  of  sub¬ 
section  (d)  to  such  insurance  companies 
alone. 

(g)  Subsidiary  formed  to  comply  with  for¬ 
eign  law.  In  the  case  of  a  domestic  corpora¬ 
tion  owning  or  controlling,  directly  or  in¬ 
directly,  100  per  centum  of  the  capital  stock 
(exclusive  of  directors’  qualifying  shares)  of 
a  corporation  organized  under  the  laws  of  a 
contiguous  foreign  country  and  maintained 
solely  for  the  purpose  of  complying  with  the 
laws  of  such  country  as  to  title  and  operation 
of  property,  such  foreign  corporation  may,  at 
the  option  of  the  domestic  corporation,  be 
treated  for  the  purpose  of  this  subchapter 
as  a  domestic  corporation. 

(h)  Suspension  of  running  of  statute  oj 
limitations.  If  a  notice  under  section  272  (a) 
in  respect  of  a  deficiency  for  any  taxable  year 
is  mailed  to  a  corporation,  the  suspension  of 
the  running  of  the  statute  of  limitations,  pro¬ 
vided  in  section  277,  shall  apply  in  the  case  of 
corporations  with  which  such  corporation 
made  a  consolidated  return  for  such  taxable 
year, 

§  30.730-1  Consolidated  excess  profits 
tax  returns  of  affiliated  corporations. 
Regulations  prescribed  under  section 
730  (b)  as  a  separate  Treasury  decision 
are  applicable  to  the  making  of  consoli¬ 
dated  excess  profits  tax  returns  by  affili¬ 
ated  corporations  for  taxable  years  be¬ 
ginning  after  December  31,  1939,  and  to 
the  determination,  computation,  assess¬ 
ment,  collection,  and  adjustment  of  tax 
liabilities  under  consolidated  returns  for 
such  years.  For  definition  of  taxable 
year,  see  section  48.* 

§  30.730-2  Formation  of  and  changes 
i  in  affiliated  group.  An  affiliated  group  of 
1  corporations,  within  the  meaning  of  sec- 
|  tion  730,  is  formed  at  the  time  that  the 
common  parent  corporation  which  is  an 
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includible  corporation  becomes  the  owner 
directly  of  at  least  95  percent  of  each 
class  of  the  stock  of  another  includible 
corporation.  A  corporation  becomes  a 
member  of  such  an  affiliated  group  at  the 
time  that  one  or  more  members  of  such 
group  become  the  owners  directly  of  at 
least  95  percent  of  each  class  of  its  stock. 

A  corporation  ceases  to  be  a  member  of 
such  an  affiliated  group  at  the  time  that 
the  aggregate  of  each  class  of  its  stock 
owned  directly  by  the  members  of  such 
group  becomes  less  than  95  percent.  The 
term  “stock”  as  herein  used  does  not  in¬ 
clude  nonvoting  stock  which  is  limited 
and  preferred  as  to  dividends.* 

§  30.730-3  Corporations  to  be  in¬ 
cluded  in  consolidated  excess  profits  tax 
returns.  The  privilege  of  filing  consoli¬ 
dated  excess  profits  tax  returns  is  lim¬ 
ited  to  corporations  constituting  an 
“affiliated  group”  as  defined  in  section 
730  (d) .  A  consolidated  return  must  in¬ 
clude  every  domestic  corporation  which 
is  a  member  of  the  “affiliated  group”  but 
shall  not  include  a  corporation  which  is 
not  an  “includible”  corporation  as  de¬ 
fined  in  section  730  (e) .  In  no  case  may 
a  consolidated  return  be  filed  by  sub¬ 
sidiary  corporations  as  an  affiliated  group 
unless  the  common  parent  corporation 
through  which  the  subsidiaries  are  con¬ 
nected  is  a  member  of  the  group.  For 
instance,  there  will  not  be  recognized  as 
an  affiliated  group  two  industrial  corpo¬ 
rations  the  common  parent  corporation 
of  which  is  an  insurance  company  or  a 
personal-holding  company.  In  addition, 
no  corporation  which  is  connected  by 
stock  ownership  with  an  affiliated  group 
of  includible  corporations  through  a  non- 
includible  corporation  may  be  included  in 
a  consolidated  return. 

While  insurance  companies  are  not 
includible  is  an  affiliated  group  of  corpo¬ 
rations  which  are  not  insurance  com¬ 
panies,  an  insurance  company  may  be 
affiliated  with  other  insurance  companies 
subject  to  the  income  tax  imposed  by  the 
same  section.  For  example,  an  insurance 
company  taxable  under  section  201  may 
be  affiliated  with  another  insurance  com¬ 
pany  taxable  under  section  201  but  not 
with  an  insurance  company  taxable  un¬ 
der  section  204  or  section  207.* 

§  30.730-4  Foreign  corporations  which 
nay  be  treated  as  domestic  corporations. 
In  the  case  of  a  domestic  corporation 
owning  or  controlling,  directly  or  indi¬ 
rectly,  the  entire  capital  stock  (exclusive 
of  directors’  qualifying  shares)  of  a  cor¬ 
poration  organized  under  the  laws  of 
Canada  or  of  Mexico  and  maintained 
solely  for  the  purpose  of  complying  with 
the  laws  of  such  country  as  to  title  and 
operation  of  property,  such  foreign  cor¬ 
poration  may,  at  the  option  of  the  do¬ 
mestic  corporation,  be  treated  as  a  do¬ 
mestic  corporation.  The  option  to  treat 
such  foreign  corporation  as  a  domestic 
corporation  must  be  exercised  at  the 
time  of  making  the  first  consolidated 
excess  profits  tax  return,  and  cannot  be 
exercised  at  any  time  thereafter.  If  the 
election  is  exercised  to  treat  such  foreign 


corporation  as  a  domestic  corporation  it 
must  be  included  in  the  consolidated  re¬ 
turn  of  the  affiliated  group  of  which  it 
is  a  member  for  each  year  for  which 
such  group  makes  or  is  required  to  make 
a  consolidated  return.* 

Sec.  731.  Corporations  engaged  in  mining 
of  strategic  metals. 

In  the  case  of  any  domestic  corporation 
engaged  in  the  mining  of  tungsten,  quick- 
sUver,  manganese,  platinum,  antimony,  chro-  | 
mite,  or  tin,  the  portion  of  the  adjusted 
excess  profits  net  income  attributable  to  such 
mining  in  the  United  States  shall  be  ex¬ 
empt  from  the  tax  imposed  by  this  sub¬ 
chapter.  The  tax  on  the  remaining  portion 
of  such  adjusted  excess  profits  net  income 
shall  be  an  amount  which  bears  the  same 
ratio  to  the  tax  computed  without  regard  to 
this  section  as  such  remaining  portion  bears 
to  the  entire  adjusted  excess  profits  net  in¬ 
come. 

§  30.731-1  Corporations  which  mine 
strategic  metals,  (a)  If  a  domestic  corpo¬ 
ration  is  engaged  in  mining  tungsten, 
quicksilver,  manganese,  platinum,  anti¬ 
mony,  chromite,  or  tin,  (hereinafter  re¬ 
ferred  to  as  strategic  metals)  within  the 
United  States,  the  portion  of  its  adjusted 
excess  profits  net  income  attributable  to 
such  mining  is  exempt  from  the  excess 
profits  tax.  The  excess  profits  tax  on 
the  remaining  portion  of  such  adjusted 
excess  profits  net  income  is  an  amount 
which  bears  the  same  ratio  to  the  excess 
profits  tax  computed  without  regard  to 
section  731  as  such  remaining  portion 
bears  to  the  entire  adjusted  excess  profits 
net  income. 

(b)  The  portion  of  the  adjusted  excess 
profits  net  income  attributable  to  mining 
of  strategic  metals  is  an  amount  which 
bears  the  same  ratio  to  the  total  adjusted 
excess  profits  net  income  as  the  portion 
of  the  excess  profits  net  income  attribu¬ 
table  to  such  mining  bears  to  the  total 
excess  profits  net  income.  The  portion  of 
the  excess  profits  net  income  attributable 
to  such  mining  is  the  gross  income  de¬ 
rived  from  strategic  metals  and  arising 
out  of  operations  which  give  rise  to  “gross 
income  from  the  property”,  as  defined  in 
§  19.23  (m)-(l)  (f)  of  Regulations  103 
less  the  sum  of  (1)  allowable  deductions 
which  are  directly  attributable  to  such 
mining,  (2)  any  adjustments  made  under 
section  711  involving  items  directly  at¬ 
tributable  to  such  mining,  and  (3)  an 
allocable  portion  of  any  deductions  partly 
attributable  to  such  mining  and  of  any 
adjustments  under  section  711  involving 
items  partly  attributable  to  such  mining. 

(c)  There  shall  be  attached  to  and 
made  a  part  of  the  return  of  any  taxpayer 
claiming  the  benefits  under  section  731  a 
schedule  containing  the  following  infor¬ 
mation: 

(1)  The  amount  of  gross  income  from 
the  mining  of  strategic  metals  and  from 
each  other  activity  of  the  corporation; 

(2)  The  allowable  deductions  and  the 
adjustments  under  section  711  directly 
attributable  to  such  mining;  and 

(3)  The  portion  of  the  allowable  de¬ 
ductions  and  of  the  adjustments  under 
section  711  allocated  to  such  mining  and 
the  basis  for  such  allocation. 


The  following  example  illustrates  the 
computation  of  the  tax  in  the  case  of  a 
corporation  entitled  to  the  benefits  of 
section  731: 

Example:  The  M  Corporation,  a  do¬ 
mestic  corporation,  mines  both  gold  and 
platinum  (a  by-product  of  gold)  and  re¬ 
duces  the  ores  containing  such  metals. 
The  corporation  has  an  excess  profits 
credit  of  $40,000,  The  excess  profits  net 
income  attributable  to  platinum  mining 
is  $20,000;  that  attributable  to  other  ac¬ 
tivities  is  $95,000.  The  tax  is  $17,347.83, 
computed  as  follows: 

(1)  Total  excess  profits  net  In¬ 
come _ $115, 000. 00 

(2)  Less: 

Specific  exemption _ $5, 000 

Excess  profits  credit _  40,000 

-  45, 000.  00 


(3)  Total  adjusted  excess 

profits  net  income _  70, 000. 00 

(4)  Less:  Portion  attributable  to 

,  ..  .  .  /  20,000  \  , 
platinum  mining  (  -116  0od  )  ot 

$70,000) . . .  12, 173. 91 


(5)  Remaining  portion  of  ad¬ 

justed  excess  profits  net  in¬ 
come  _ 

(6)  Tax  on  adjusted  excess  prof¬ 

its  net  income  of  $70,000  com¬ 
puted  without  regard  to  sec¬ 
tion  731  (see  section  710) _ 

(7)  Tax  under  section  731  on 
item  (5),  f.  e.,  portion  of  item 
(6)  which  bears  the  same  ratio 
to  $21,000  as  portion  of  ad¬ 
justed  excess  profits  net  income 
not  attributable  to  platinum 
mining  bears  to  total  adjusted 
excess  profits  net  income 
/57, 826.09  „ 

(-70S00-O,*21'00°) - 

* 

Part  II — Rules  in  Connection  With 
Certain  Exchanges 

SUPPLEMENT  A — EXCESS  PROFITS  CREDIT  BASED 
ON  INCOME 

Sec.  740.  Definitions. 

For  the  purposes  of  this  Supplement — 

(a)  Acquiring  corporation.  The  term  "ac¬ 
quiring  corporation"  means — 

(1)  A  corporation  which  has  acquired — 

(A)  substantially  all  the  properties  of  an¬ 
other  corporation  and  the  whole  or  a  part 
of  the  consideration  for  the  transfer  of  such 
properties  is  the  transfer  to  such  other  cor¬ 
poration  of  all  the  stock  of  all  classes  (except 
qualifying  shares)  of  the  corporation  which 
has  acquired  such  properties,  or 

(B)  substantially  all  the  properties  of  an¬ 
other  corporation  and  the  sole  consideration 
for  the  transfer  of  such  properties  is  the 
transfer  to  such  other  corporation  of  voting 
stock  of  the  corporation  which  has  acquired 
such  properties,  or 

(C)  before  October  1,  1940,  properties  of 
another  corporation  solely  as  paid-in  surplus 
or  a  contribution  to  capital  in  respect  of 
voting  stock  owned  by  such  other  corpora¬ 
tion. 

For  the  purposes  of  subparagraphs  (B)  and 
(C)  in  determining  whether  such  voting 
stock  or  such  paid-in  surplus  or  contribu¬ 
tion  to  capital  is  the  sole  consideration,  the 
assumption  by  the  acquiring  corporation  of 
a  liability  of  the  other,  or  the  fact  that  prop¬ 
erty  acquired  is  subject  to  a  liability,  shall  be 
disregarded.  Subparagraph  (B)  or  (C)  shall 
apply  only  if  the  corporation  transferring 
such  properties  is  forthwith  completely  liq¬ 
uidated  in  pursuance  of  the  plan  under 
which  the  acquisition  is  made,  and  the  trans¬ 
action  of  which  the  acquisition  is  a  part  has 
the  effect  of  a  statutory  merger  or  consolida¬ 
tion. 


67, 826. 09 

21,000.00 

17, 347. 83 
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(2)  A  corporation  which  has  acquired 
property  from  another  corporation  in  a  trans¬ 
action  with  respect  to  which  gain  or  loss  was 
not  recognized  under  section  112  (b)  (6)  of 
Chapter  1  or  a  corresponding  provision  of 
A  prior  revenue  law; 

(3)  A  corporation  the  result  of  a  statutory 
merger  of  two  or  more  corporations;  or 

(4)  A  corporation  the  result  of  a  statutory 
consolidation  of  two  or  more  corporations. 

(b)  Component  corporation.  The  term 
"component  corporation”  means — 

(1)  In  the  case  of  a  transaction  described 
In  subsection  (a)  (1),  the  corporation  which 
transferred  the  assets; 

(2)  In  the  case  of  a  transaction  described 
in  subsection  (a)  (2),  the  corporation  the 
property  of  which  was  acquired; 

(3)  In  the  case  of  a  statutory  merger,  all 
corporations  merged,  except  the  corporation 
resulting  from  the  merger;  or 

(4)  In  thejcase  of  a  statutory  consolidation, 
all  corporations  consolidated,  except  the  cor¬ 
poration  resulting  from  the  consolidation. 

(c)  Qualified  component  corporation.  The 
term  “qualified  component  corporation” 
means  a  component  corporation  which  was 
In  existence  on  the  date  of  the  beginning 
of  the  taxpayer’s  base  period. 

(d)  Base  period.  In  the  case  of  a  taxpayer 
which  is  an  acquiring  corporation  the  base 
period  shall  be: 

(1)  If  the  tax  is  being  computed  for  any 
taxable  year  beginning  in  1940,  the  forty- 
eight  months  preceding  the  beginning  of  such 
taxable  year;  or 

(2)  If  the  tax  is  being  computed  for  any 
taxable  year  beginning  after  December  31, 
1940,  the  forty-eight  months  preceding  what 
would  have  been  its  first  taxable  year  Be¬ 
ginning  in  1940  if  it  had  had  a  taxable  year 
beginning  in  1940  on  the  date  on  which  the 
taxable  year  for  which  the  tax  is  being  com¬ 
puted  began. 

(e)  Base  period  years.  In  the  case  of  a 
taxpayer  which  is  an  acquiring  corporation 
its  base  period  years  shall  be  the  four  suc¬ 
cessive  twelve-month  periods  beginning  on 
the  same  date  as  the  beginning  of  its  base 
period. 

(f)  Existence  of  acquiring  corporation. 
For  the  purposes  of  subsection  (c)  and  sec-  | 
tlon  741,  if  any  component  corporation  was 
in  existence  on  the  date  of  the  beginning  of 
the  taxpayer’s  base  period  (either  actually 
or  by  reason  of  this  subsection),  its  acquir¬ 
ing  corporation  shall  be  considered  to  have 
been  in  existence  on  such  date. 

(g)  Component  corporations  of  component 
corporations.  If  a  corporation  is  a  Compon¬ 
ent  corporation  of  an  acquiring  corporation, 
under  subsection  (b)  or  under  this  subsec¬ 
tion,  it  shall  (except  for  the  purposes  of  sec¬ 
tion  742  (d)  (1)  and  (2)  and  section  743  (a)) 
also  be  a  component  corporation  of  the  cor¬ 
poration  of  which  such  acquiring  corporation 
is  a  component  corporation. 

§  30.740-1  Purpose  and  scope  of  Sup¬ 
plement  A.  (a)  The  term  “Supplement 
A,”  when  used  in  the  regulations  in  this 
part,  means  sections  740  to  744.  Supple¬ 
ment  A  provides  rules  governing  the  right 
to  elect  the  excess  profits  credit  based  on 
income  and  the  method  of  computing 
such  credit,  in  the  case  of  certain  “ac¬ 
quiring”  corporations.  An  acquiring  cor¬ 
poration  is  a  domestic  corporation  which 
has  absorbed  one  or  more  other  domestic 
corporations  in  a  transaction  meeting  the 
requirements  set  forth  in  section  740  (a). 
Each  such  absorbed  corporation  is  desig¬ 
nated  a  component  corporation  of  the  ac¬ 
quiring  corporation.  Furthermore,  ex¬ 
cept  for  the  purposes  of  section  742  (d) 

(1)  and  (2)  and  sectiog  743  (a),  if  an  ac¬ 
quiring  corporation  is  later  absorbed  by 
another  acquiring  corporation,  all  of  the 
component  corporations  of  the  first  ac¬ 
quiring  corporation  become  component 
corporations  of  the  second  acquiring  cor¬ 


poration.  A  component  corporation  is 
designated  a  qualified  component  corpo¬ 
ration  if  it  or  one  of  its  component  cor¬ 
porations  was  actually  in  existence  at  the 
beginning  of  the  acquiring  corporation’s 
base  period,  i.  e.,  on  the  date  in  1936  cor¬ 
responding  to  the  date  on  which  begins 
the  taxable  year  for  which  the  excess 
profits  tax  is  being  computed.  A  foreign 
corporation  can  be  neither  an  acquiring 
corporation  nor  a  component  corporation 
(see  section  744). 

(b)  The  purpose  of  Supplement  A  is 
in  general  to  attribute  to  an  acquiring 
corporation  the  existence  of  corporations 
absorbed  by  it,  together  with  the  base 
period  excess  profits  net  income  or  net 
loss  and  the  net  capital  changes  of 
such  absorbed  corporations,  in  order  (1) 
that  a  corporation  the  corporate  life  of 
which  in  substance,  though  not  in  form, 
includes  the  base  period  may  elect  the 
excess  profits  credit  based  on  income  and 

(2)  that  a  corporation  composed  in  whole 
or  in  part  of  qualified  component  corpora¬ 
tions  may  compute  its  excess  profits  credit 
in  the  light  of  the  base  period  experience 
of  the  entire  enterprise.  Accordingly,  an 
acquiring  corporation  which  was  not  ac¬ 
tually  in  existence  prior  to  January  1, 
1940,  is,  notwithstanding  section  712  (a), 
nevertheless  given  the  right  to  elect  the 
excess  profits  credit  based  on  income,  pro¬ 
vided  that  it  has  a  qualified  component 
corporation.  Furthermore,  every  acquir¬ 
ing  corporation  which  is  entitled  to  and 
does  elect  the  excess  profits  credit  based 
on  income  is  required  to  take  the  base 
period  experience  of  all  qualified  com¬ 
ponent  corporations  into  account  in  com¬ 
puting  its  average  base  period  net  income. 
Finally,  an  acquiring  corporation  is  re¬ 
quired  to  add  to  its  daily  capital  addition 
or  reduction  the  net  capital  addition  or  re¬ 
duction  of  each  component  corporation.*  I 
§  30.740-2  Transactions  whereby  a 
corporation  becomes  an  acquiring  corpo¬ 
ration.  (a)  The  types  of  transactions 
whereby  a  corporation  can  become  an 
acquiring  corporation  are  specifically  de¬ 
scribed  in  section  740  (a).  In  addition 
to  statutory  mergers  and  consolidations 
and  the  acquisition  of  property  in  a  com¬ 
plete  liquidation  in  which  gain  or  loss  is 
not  recognized  because  of  the  provisions 
of  section  112  (b)  (6)  or  the  same  section 
as  contained  in  the  Revenue  Act  of  1936 
or  1938,  only  the  following  types  of  trans¬ 
actions  are  included: 

(1)  The  acquisition  by  one  corpora¬ 
tion,  in  exchange  in  whole  or  in  part  for 
all  of  its  stock  of  all  classes  (except  qual¬ 
ifying  shares),  of  substantially  all  the 
properties  of  another  corporation.  See 
section  112  (g)  (1)  (D). 

(2)  The  acquisition  by  one  corpora¬ 
tion,  in  exchange  solely  for  all  or  a  part 
of  its  voting  stock,  of  substantially  all  the 
properties  of  another  corporation,  but  in 
determining  whether  the  exchange  is 
solely  for  voting  stock  the  assumption  by 
the  acquiring  corporation  of  a  liability  of 
the  other,  or  the  fact  that  property  ac¬ 
quired  is  subject  to  a  liability,  shall  be 
disregarded.  See  section  112  (g)  (1)  (C). 
In  this  type  of  transaction  it  is  also  re¬ 
quired  that  the  transferor  corporation  be 


forthwith  completely  liquidated  pursuant 
to  the  plan  under  which  the  transfer  of 
its  properties  was  made  and  that  the 
transaction  of  which  the  transfer  is  a 
part  have  the  effect  of  a  statutory  merger 
or  consolidation. 

(3)  The  acquisition  before  October  1, 
1940,  by  one  corporation  of  properties  of 
another  corporation  solely  as  paid-in 
surplus  or  a  contribution  to  capital  in 
respect  of  voting  stock  of  the  acquiring 
corporation  owned  by  the  transferor  cor¬ 
poration,  but  in  determining  whether  the 
acquisition  is  solely  as  paid-in  surplus 
or  a  contribution  to  capital  the  assump¬ 
tion  by  the  acquiring  corporation  of  a 
liability  of  the  other,  or  the  fact  that 
property  acquired  is  subject  to  a  liability, 
shall  be  disregarded.  As  in  the  case  of 
(2)  above,  it  is  also  required  that  the 
transferor  corporation  be  forthwith  com¬ 
pletely  liquidated  pursuant  to  the  plan 
under  which  the  transfer  of  properties 
was  made  and  that  the  transaction  of 
which  the  transfer  is  a  part  have  the 
effect  of  a  statutory  merger  or  consoli¬ 
dation. 

(b)  The  types  of  transactions  set  forth 
in  section  740  (a) ,  other  than  those  set 
forth  in  section  740  (a)  (1)  (C),  either 
are  embraced  within  the  definition  of 
a  reorganization  contained  in  section 
112  (g)  (1)  or  are  complete  liquidations 
within  the  meaning  of  section  112  (b) 
(6) .  Since  Supplement  A  applies  only  to 
cases  where  there  is  a  sufficient  continu¬ 
ity  of  interest  to  justify  treating  a  cor¬ 
poration  which  has  acquired  the  assets 
of  another  as  standing  in  the  place  of 
such  other  corporation,  such  transac¬ 
tions  must  satisfy  all  the  requirements 
of  the  regulations  prescribed  under  sec¬ 
tion  112  with  respect  to  such  transac¬ 
tions,  in  order  that  the  transferee  cor¬ 
poration  may  be  treated  as  an  acquiring 
corporation.* 

§  30.740-3  Base  period  and  base  period 
years  of  acquiring  corporation.  The  base 
period  of  an  acquiring  corporation  is  the 
period  of  48  months  beginning  on  the 
date  in  1936  corresponding  to  the  date 
on  which  begins  the  acquiring  corpo¬ 
ration’s  taxable  year  for  which  the  excess 
profits  tax  is  being  computed.  For  ex¬ 
ample,  if  the  taxable  year  for  which  the 
excess  profits  tax  of  an  acquiring  corpo¬ 
ration  is  being  computed  begins  on  Jan¬ 
uary  1,  the  base  period  of  such  corpora¬ 
tion  is  the  period  January  1,  1936,  to 
December  31,  1939,  both  dates  inclusive. 
Such  rule  applies  even  though  the  cor¬ 
poration  may  have  had  a  different  base 
period  in  connection  with  the  computa¬ 
tion  of  the  excess  profits  tax  for  some 
previous  taxable  year  and  even  though 
the  acquiring  corporation  is  not  organized 
until  after  1940. 

The  base  period  years  of  an  acquiring 
corporation  are  four  in  number,  being 
composed  of  the  four  successive  12-month 
periods  beginning  on  the  same  date  as 
the  beginning  of  its  base  period.  Thus, 
if  the  base  period  begins  January  1, 1936, 
the  four  base  period  years  are  the  four 
calendar  years  1936,  1937,  1938,  and 
1939.* 
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Sec.  741.  Election  op  income  credit. 

In  addition  to  the  corporations  which  under 
section  712  (a)  may  elect  the  excess  profits 
credit  computed  under  section  713  or  the 
excess  profits  credit  computed  under  section 
714,  a  taxpayer  which  is  an  acquiring  cor¬ 
poration  which  was  in  existence  on  the  date 
of  the  beginning  of  its  base  period  shall  have 
such  election. 

§  30.741-1  Election  of  income  credit. 
Like  any  other  domestic  corporation,  an 
acquiring  corporation  is  entitled  under 
section  712  (a)  to  elect  the  excess  profits 
credit  based  on  income  if  it  was  itself 
actually  in  existence  prior  to  January  1, 
1940.  Whether  or  not  it  was  so  in  ex¬ 
istence,  however,  it  is  entitled  under  sec¬ 
tion  741  to  elect  the  excess  profits  credit 
based  on  income  if  it  was  constructively 
in  existence  at  the  beginning  of  its  48- 
month  base  period  by  virtue  of  having 
acquired  a  qualified  component  corpora¬ 
tion.  Every  such  election  must  be  made 
within  the  time  and  in  the  manner  pro¬ 
vided  in  section  712  (a)  and  the  regula¬ 
tions  prescribed  thereunder.* 

Sec.  742.  Average  base  period  net  income. 

In  the  case  of  a  taxpayer  which  is  acquiring 
corporation  which  was  actually  in  existence 
on  the  date  of  the  beginning  of  its  base  period, 
or  which  is  entitled  under  section  741  to  elect 
the  excess  profits  credit  computed  under 
section  713,  its  average  base  period  net  in¬ 
come  (for  the  purpose  of  the  credit  com¬ 
puted  under  section  713)  shall  be  computed 
as  follows,  in  lieu  of  the  method  provided  in 
section  713: 

(a)  By  ascertaining  with  respect  to  each 
of  its  base  period  years — 

(1)  The  amount  of  its  excess  profits  net 
Income  for  each  of  its  taxable  years  beginning 
after  December  31,  1935,  and  ending  with  or 
within  such  base  period  year;  or,  in  the  case 
of  each  such  taxable  year  in  which  the  de¬ 
ductions  plus  the  credit  for  dividends  received 
exceeded  the  gross  income,  the  amount  of 
such  excess; 

(2)  With  respect  to  each  of  its  qualified 
component  corporations,  the  amount  of  its 
excess  profits  net  income  for  each  of  its  tax¬ 
able  years  beginning  after  December  31,  1935,  I 
and  ending  with  or  within  such  base  period 
year  of  the  taxpayer;  or,  in  the  case  of  each 
such  taxable  year  in  which  the  deductions 
plus  the  credit  for  dividends  received  ex¬ 
ceeded  the  gross  income,  the  amount  of  such 
excess; 

(3)  (A)  The  aggregate  of  the  amounts  of 
excess  profits  net  income  ascertained  under 
paragraphs  (1)  and  (2);  (B)  the  aggregate 
of  the  excesses  ascertained  under  paragraphs 
(1)  and  (2);  and  (C)  the  difference  between 
the  aggregates  found  under  clause  (A)  and 
clause  (B).  If  the  aggregate  ascertained  un¬ 
der  clause  (A)  is  greater  than  the  aggregate 
found  under  clause  (B),  the  difference  shall 
for  the  purposes  of  subsection  (b)  be  desig¬ 
nated  a  "plus  amount”,  and  if  the  aggregate 
ascertained  under  clause  (B)  is  greater  than 
the  aggregate  found  under  clause  (A),  the 
difference  shall  for  the  purposes  of  subsection 

(b)  be  designated  a  "minus  amount”. 

(b)  By  adding  the  plus  amounts  ascer¬ 
tained  under  subsection  (a)  (3)  for  each 
year  of  the  base  period;  and  by  subtracting 
from  such  sum,  if  for  two  or  more  years 
of  the  base  period  there  was  a  minus  amount, 
the  sum  of  such  minus  amounts,  excluding 
the  greatest. 

(c)  By  dividing  the  amount  ascertained 
under  subsection  (b)  by  four. 

(d)  In  no  case  shall  the  average  base 
period  net  income  be  less  than  zero.  In  the 
case  of  a  taxpayer  which  becomes  an  acquir¬ 
ing  corporation  in  any  taxable  year  begin- 

after  December  31,  1939,  if,  on  Sep- 
cmber  n,  1940,  and  at  all  times  until  the 
''“Payer  became  an  acquiring  corporation — 


(1)  the  taxpayer  owned  not  less  than  75 
per  centum  of  each  class  of  stock  of  each  of 
the  qualified  component  corporations  in¬ 
volved  in  the  transaction  in  which  the  tax¬ 
payer  became  an  acquiring  corporation;  or 

(2)  one  of  the  qualified  component  cor¬ 
porations  involved  in  the  transaction  owned 
not  less  than  75  per  centum  of  each  class  of 
stock  of  the  taxpayer,  and  of  each  of  the 
other  qualified  component  corporations  in¬ 
volved  in  the  transaction. 

the  average  base  period  net  income  of  the 
taxpayer  shall  not  be  less  than  (A)  the  aver¬ 
age  base  period  net  Income  of  that  one  of  its 
qualified  component  corporations  involved  in 
the  transaction  the  average  base  period  net 
income  of  which  is  greatest,  or  (B)  the  aver¬ 
age  base  period  net  income  of  the  taxpayer 
computed  without  regard  to  the  base  period 
net  income  of  any  of  its  qualified  component 
corporations  Involved  in  the  transaction. 

(e)  For  the  purposes  of  subsection  (a)  (1) 
and  (2)  of  this  section — 

(1)  There  shall  be  excluded,  in  the  various 
computations,  any  dividends  paid  by  the  tax¬ 
payer  or  any  of  its  qualified  component  cor¬ 
porations  during  any  of  the  taxable  years  of 
the  payor  which  sire  included  in  the  computa¬ 
tion  of  the  taxpayer’s  average  base  period 
net  income.  If  the  payor  corporation  is  a 
corporation  described  in  subsection  (f)  (1) 
or  (2)  of  this  section,  the  dividends  to  be  ex¬ 
cluded  under  this  paragraph  shall  be  only 
such  as  are  paid  after  such  payor  corporation 
first  became  an  acquiring  corporation;  and 

(2)  In  determining  whether,  for  any  tax¬ 
able  year,  the  deductions  plus  the  credit  for 
dividends  received  exceeded  the  gross  in¬ 
come,  and  in  determining  the  amount  of 
such  excess,  the  adjustments  provided  in  sec¬ 
tion  711  (b)  (1)  shall  be  made. 

(f)  (1)  In  the  case  of  a  taxpayer  which 
is  an  acquiring  corporation  and  which  was 
not  actually  in  existence  on  the  date  of  the 
beginning  of  its  base  period,  there  shall  be 
excluded  from  the  various  computations 
under  subsection  (a)  (1)  of  this  section  the 
portion  of  its  excess  profits  net  income,  or 
of  the  excess  over  gross  income  therein  re¬ 
ferred  to,  which  is  attributable  to  any 
period  before  it  first  became  an  acquiring 
corporation. 

(2)  In  the  case  of  a  component  corpora¬ 
tion  which  became  a  qualified  component 
corporation  only  by  reason  of  section  740  (f), 
there  shall  be  excluded  from  the  various 
computations  under  subsection  (a)  (2)  of 
this  section  the  portion  of  its  excess  profits 
net  income,  or  of  the  excess  over  gross  in¬ 
come  therein  refered  to,  which  is  attribut¬ 
able  to  any  period  before  it  first  became  an 
acquiring  corporation. 

(3)  In  the  case  of  a  qualified  component 
corporation  which  was  actually  in  existence 
on  the  date  of  the  beginning  of  the  taxpayer’s 
base  period,  there  shall  be  excluded  from 
the  various  computations  under  subsection 
(a)  (2)  of  this  section  the  portion  of  its  ex¬ 
cess  profits  net  income,  or  of  the  excess  over 
gross  income  therein  referred  to,  which  is 
attributable  to  the  period  before  such  date. 

(4)  If  during  the  taxable  year  for  which 
tax  is  computed  under  this  subchapter  the 
taxpayer  acquires  assets  in  a  transaction 
which  constitutes  it  an  acquiring  corpora¬ 
tion,  the  amount  Includible  under  subsec¬ 
tion  (a)  (2) ,  attributable  to  such  transaction, 
shall  be  limited  to  an  amount  which  bears 
the  same  ratio  to  the  amount  computed  with¬ 
out  regard  to  this  paragraph  as  the  number 
of  days  in  the  taxable  year  after  such  trans¬ 
action  bears  to  the  total  number  of  days  in 
such  taxable  year. 

§  30.742-1  Average  base  period  net  in¬ 
come — (a)  General.  Every  Acquiring 
corporation  electing  the  excess  profits 
credit  based  on  income  which  was  itself 
actually  in  existence  at  the  beginning  of 
its  base  period  or  which  has  a  qualified 
component  corporation  is  required  to 
compute  its  average  base  period  net  in¬ 


come  in  accordance  with  section  742,  in 
lieu  of  the  method  provided  by  section 
713  (b).  Three  steps  are  necessary  in 
making  such  computation,  as  follows: 

(1)  The  excess  profits  net  income  or 
excess  of  deductions  plus  the  credit  for 
dividends  received  over  gross  income 
(hereinafter  referred  to  as  “net  loss”)  of 
the  acquiring  corporation  and  each  qual¬ 
ified  component  corporation  for  each 
taxable  year  beginning  after  December 
31,  1935,  and  ending  with  or  within  a 
base  period  year  of  the  acquiring  corpo¬ 
ration  must  be  determined. 

(2)  The  group  excess  profits  net  in¬ 
come  or  group  net  loss  for  each  base 
period  year  of  the  acquiring  corporation, 
i.  e.,  the  aggregate  of  the  amounts  de¬ 
termined  with  respect  to  each  corpora¬ 
tion  separately  for  taxable  years  ending 
with  or  within  such  base  period  year, 
must  be  determined  as  provided  in  para¬ 
graph  (c)  of  this  section. 

(3)  The  taxpayer’s  average  base  period 
net  income  is  then  ascertained  by  deter¬ 
mining  the  aggregate  of  the  group  ex¬ 
cess  profits  net  incomes  and  net  losses 
(except  the  greatest,  which  is  treated  as 
zero)  and  dividing  by  four,  as  provided 
in  paragraph  (d)  of  this  section. 

(b)  Determination  of  excess  profits  net 
income  or  net  loss  of  acquiring  corpora¬ 
tion  and  each  qualified  component  cor¬ 
poration.  The  first  step  in  computing 
the  average  base  period  net  income  of  an 
acquiring  corporation  is  the  determina¬ 
tion  of  the  excess  profits  net  income  or 
net  loss  of  the  acquiring  corporation  and 
each  qualified  component  corporation  for 
each  taxable  year  beginning  after  De¬ 
cember  31,  1935,  and  ending  with  or 
within  a  base  period  year  Of  the  acquiring 
corporation.  Such  excess  profits  net  in¬ 
come  or  net  loss  shall  be  computed  with 
the  adjustments  provided  in  section 
711  (b). 

(c)  Determination  of  group  excess 
profits  net  income  or  net  loss — (1)  Gen¬ 
eral.  The  group  excess  profits  net  income 
or  net  loss  of  an  acquiring  corporation 
for  each  base  period  year  is  determined 
by  adding  together  the  excess  profits  net 
incomes  of  the  several  corporations  de¬ 
termined  under  paragraph  (b)  of  this 
section  for  each  taxable  year  ending  with 
or  within  such  base  period  year  and  sub¬ 
tracting  from  such  sum  the  sum  of  the 
net  losses  so  determined  for  each  such 
taxable  year,  with  the  exceptions  and  lim¬ 
itations  set  forth  in  (2)  below.  If  the 
sum  of  the  excess  profits  net  incomes 
for  such  base  period  year  exceeds  the  sum 
of  the  net  losses  for  such  base  period 
year,  the  difference  is  the  group  excess 
profits  net  income  for  such  base  period 
year.  If  the  sum  of  the  net  losses  ex¬ 
ceeds  the  sum  of  the  excess  profits  net 
incomes,  the  difference  is  the  group  net 
loss  for  such  base  period  year.  This 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  (1).  The  X  Corporation, 
which  was  organized  prior  to  1936,  is 
computing  its  excess  profits  tax  for  the 
calendar  year  1940.  In  1939  it  became 
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an  acquiring  corporation  of  the  Y  Corpo¬ 
ration  and  the  Z  Corporation,  both  of 
which  were  in  existence  on  January  1, 
1936.  During  the  X  Corporation’s  base 
period  the  Y  Corporation  made  its  income 
tax  returns  on  the  basis  of  the  fiscal  year 
beginning  July  1.  During  the  same 
period  the  Z  Corporation  made  its  income 
tax  returns  on  the  calendar  year  basis. 
For  the  calendar  year  1936  the  X  Cor¬ 
poration  had  an  excess  profits  net  income 
of  $50,000,  and  the  Z  Corporation  had  an 
excess  profits  net  income  of  $20,000.  For 
its  first  base  period  year,  i.  e.,  the  calendar 
year  1936,  the  group  excess  profits  net 
income  of  X,  the  acquiring  corporation, 
is  $70,000,  computed  as  follows: 


Excess  profits  net  income  of  the  X 

Corporation  for  1936 _ $50,  000 

Plus:  Excess  profits  net  income  of 

the  Z  Corporation  for  1936 _  20. 000 


Group  excess  profits  net  Income 
for  1936 . .  70,000 


The  Y  Corporation’s  fiscal  year  ending 
June  30,  1936,  cannot  be  taken  into  ac¬ 
count  since  it  is  a  taxable  year  beginning 
prior  to  January  1,  1936. 

Example  (2) .  If  for  the  calendar  year 
1937  the  X  Corporation  had  an  excess 
profits  net  income  of  $75,000  and  the  Z 
Corporation  had  an  excess  profits  net 
income  of  $30,000  and  if  the  Y  Corpora¬ 
tion  for  the  fiscal  year  ending  June  30, 
1937,  had  a  net  loss  of  $5,000,  the  X 
Corporation  would  have  a  group  excess 
profits  net  income  for  its  second  base 
period  year,  i.  e„  the  calendar  year  1937, 
of  $100,000,  computed  as  follows: 

Excess  profits  net  income  of  the  X 

Corporation  for  1937 _ $75,  000 

Plus:  Excess  profits  net  income  of 
the  Z  Corporation  for  1937 _  30, 000 


Total . . .  105,  000 

Less:  Net  loss  of  the  Y  Corporation 

fiscal  year  ending  June  30,  1937 _  5,000 

Group  excess  profits  net  income 
for  1937 . 100,000 

Example  (3).  If  for  the  calendar  year 
1938  the  X  Corporation  had  an  excess 
profits  net  income  of  $40,000  and  the  Z 
Corporation  had  a  net  loss  of  $50,000  and 
if  the  Y  Corporation  for  the  fiscal  year 
ending  June  30,  1938,  had  an  excess 
profits  net  income  of  $5,000,  the  X  Cor¬ 
poration  would  have  a  group  net  loss 
for  its  third  base  period  year,  t.  e.,  the 
calendar  year  1938,  of  $5,000,  computed 
as  follows: 

Net  loss  of  the  Z  Corpora¬ 
tion  for  1938 _ - _ $50, 000 

Less: 

Excess  profits  net  Income 
of  the  X  Corporation 

for  1938 . .  $40,  000 

Excess  profits  net  income 
of  the  Y  Corporation 
for  fiscal  year  ending 

June  30,  1938 .  5,  000 

- —  45,000 


Group  net  loss  for  1938.  5, 000 

(2)  Exceptions  and  limitations.  The 
amount  of  excess  profits  net  income  or 
net  loss  of  an  acquiring  corporation  or 
a  qualified  component  corporation  for  a 
taxable  year  beginning  after  December 
31,  1935,  and  ending  with  or  within  a 
base  period  year  which  may  be  included 


In  computing  the  group  excess  profits 
net  income  or  net  loss  for  such  base  pe¬ 
riod  year  is  to  be  determined  in  accord¬ 
ance  with  the  following  exceptions  and 
limitations: 

(i)  An  acquiring  corporation  which 
was  not  itself  actually  in  existence  at  the 
beginning  of  its  base  period  is  not  per¬ 
mitted  to  take  into  account  any  of  its 
own  excess  profits  net  income  or  net  loss 
attributable  to  any  period  before  it  first 
became  an  acquiring  corporation  (see 
section  742  (f)  (1)).  The  same  rule  is 
applicable  $o  the  excess  profits  net  in¬ 
come  or  net  loss  of  a  qualified  compo¬ 
nent  corporation  which  was  not  actually 
in  existence  at  the  beginning  of  the  tax¬ 
payer’s  base  period  (see  section  742  (f) 
(2)).  This  rule  may  be  illustrated  by 
the  following  example: 

Example.  The  A  Corporation  was  or¬ 
ganized  prior  to  1936.  The  B  Corpora¬ 
tion  was  organized  January  1,  1938.  On 
July  1,  1939,  the  B  Corporation  acquired 
the  A  Corporation  in  a  transaction  de¬ 
scribed  in  section  740  (a).  In  computing 
its  average  base  period  net  income,  the 
B  Corporation  may  not  take  into  account 
any  portion  of  its  own  excess  profits  net 
income  of  net  loss  attributable  to  the 
period  preceding  July  1,  1939.  It  is  re¬ 
quired,  however,  to  take  into  account  the 
excess  profits  net  income  or  net  loss  of 
the  A  Corporation  for  such  period.  If 
the  B  Corporation  is  subsequently  ac¬ 
quired  by  the  C  Corporation,  the  C  Cor¬ 
poration  will  likewise  not  be  permitted  to 
take  into  account  the  excess  profits  net 
income  or  net  loss  of  the  B  Corporation 
attributable  to  the  period  preceding  July 
1, 1939,  in  computing  its  own  average  base 
period  net  income,  but  will  be  required  to 
take  into  account  with  respect  to  such 
period  the  excess  profits  net  income  or 
net  loss  of  the  A  Corporation.  Such  rule 
is  applicable  whether  or  not  the  C  Cor¬ 
poration  was  actually  in  existence  at  the 
beginning  of  its  base  period. 

The  excess  profits  net  income  or  net 
loss  of  such  an  acquiring  or  qualified 
component  corporation  for  the  entire  pe¬ 
riod  following  the  date  when  it  first  be¬ 
comes  an  acquiring  corporation  is  to  be 
taken  into  account,  however,  even  though 
when  it  first  becomes  an  acquiring  cor¬ 
poration  it  does  not  acquire  a  qualified 
component  corporation  but  merely  a 
component  corporation. 

(ii)  If  the  first  taxable  year  of  a  quali¬ 
fied  component  corporation  which  ends 
with  or  within  the  taxpayer’s  first  base 
period  year  began  prior  to  the  beginning 
of  such  base  period  year  (thouglj  after 
December  31,  1935),  so  much  of  such 
qualified  component  corporation’s  excess 
profits  net  income  or  net  loss  for  such 
taxable  year  must  be  excluded  as  is  at¬ 
tributable  to  the  period  before  the  be¬ 
ginning  of  such  first  base  period  year 
(see  section  742  (f)  ^3)).  For  example, 
if  the  acquiring  corporation’s  base  pe¬ 
riod  begins  on  July  1,  1936,  but  the  tax¬ 
able  year  of  one  of  its  qualified  com¬ 
ponent  corporations  is  the  calendar  year 
1936,  only  so  much  of  such  qualified  com¬ 
ponent  corporation’s  excess  profits  net 


income  or  net  loss  for  the  calendar  year 
1936  may  be  included  in  computing  the 
group  excess  profits  net  income  or  net 
loss  for  the  12-month  period  beginning 
July  1,  1936,  as  is  attributable  to  the 
period  beginning  July  1,  1936,  and  ending 
December  31,  1936. 

(iii)  In  case  a  corporation  becomes  an 
acquiring  corporation  in  an  excess  profits 
tax  taxable  year,  only  a  proportionate 
amount  of  the  excess  profits  net  income 
or  net  loss  of  any  qualified  component 
corporation  acquired  upon  such  transac¬ 
tion  may  be  included  in  computing  the 
taxpayer’s  average  base  period  net  in¬ 
come  for  purposes  of  the  excess  profits 
credit  for  such  taxable  year.  The  amount 
thereof  which  may  be  included  with  re¬ 
spect  to  each  base  period  year  is  an 
amount  which  bears  the  same  ratio  to  the 
total  amount  of  the  excess  profits  net 
income  or  net  loss  of  such  qualified  com¬ 
ponent  corporation  otherwise  includible 
in  such  base  period  year  as  the  number 
of  the  days  in  the  taxable  year  after  the 
acquisition  takes  place  bears  to  the  total 
number  of  days  in  the  taxable  year. 
(See  section  742  (f)  (4)).  In  the  com¬ 
putation  of  the  excess  profits  credit  based 
on  income  for  subsequent  taxable  years, 
the  average  base  period  net  income  shall 
reflect  the  full  amount  of  the  base  period 
excess  profits  net  income  or  net  loss  of 
such  qualified  component  corporation. 
This  paragraph  may  be  illustrated  by  the 
following  example: 

Example.  On  July  1,  1940,  the  X  Cor¬ 
poration  acquires  the  Y  Corporation  in  a 
transaction  described  in  section  740  (a). 
Both  the  X  Corporation  and  the  Y  Cor¬ 
poration  were  in  existence  on  January  1, 
j  1936,  and  both  corporations  have  always 
filed  their  income  tax  returns  on  the  cal¬ 
endar  year  basis. 1  The  Y  Corporation  had 
an  excess  profits  net  income  of  $100,000 
for  the  calendar  year  1936,  a  net  loss  of 
$10,000  for  the  calendar  year  1937,  an 
excess  profits  net  income  of  $70,000  for 
the  calendar  year  1938,  and  an  excess 
profits  net  income  of  $50,000  for  the  cal¬ 
endar  year  1939.  In  computing  its  aver¬ 
age  base  period  net  income  for  purposes 
of  the  excess  profits  credit  for  the  cal¬ 
endar  year  1940,  the  X  Corporation  may 
include  only  one-half  of  the  above 
amounts,  i.  e.,  $50,000  for  1936,  minus 
$5,000  for  1937,  $35,000  for  1938,  and  $25,- 
000  for  1939.  In  computing  the  excess 
profits  credit  for  1941  and  subsequent 
years,  however,  the  X  Corporation  may 
include  the  full  amount  of  the  base  period 
excess  profits  net  incomes  and  net  loss 
of  the  Y  Corporation. 

(iv)  No  adjustment  need  be  made 
under  section  742  (e)  (1)  on  account  of 
dividends,  since  the  excess  profits  net  in¬ 
come  will  not  include  dividends  received 
front  a  domestic  corporation  (see  section 
711  (a)  (1)  (F)). 

(d)  Determination  of  average  base 
period  net  income.  The  average  base 
period  net  income  of  an  acquiring  cor¬ 
poration  is  the  sum  of  the  group  excess 
profits  net  incomes  for  the  base  period 
years  for  which  there  were  group  excess 
profits  net  incomes,  reduced  by  the  sura 
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of  the  group  net  losses  for  the  base  period 
years  for  which  there  were  group  net 
losses  (except  the  year  for  which  the 
greatest  or  only  group  net  loss  was  sus¬ 
tained,  which  is  treated  as  zero) ,  the  re¬ 
mainder  being  divided  by  four.  In  no 
case,  however,  shall  the  average  base 
period  net  income  be  less  than  zero.  This 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  example: 

Example.  The  group  net  income  or 
group  net  loss  of  the  P  Corporation  for 
each  of  its  base  period  years  is  as  follows 
(a  group  net  loss  being  preceded  by  a 
minus  sign) : 


First  base  period  year _ $100,  000 

Second  base  period  year _  —50,000 

Third  base  period  year _  —25,000 

Fourth  base  period  year _  75, 000 


The  average  base  period  net  income  of 
the  P  Corporation  is  $37,500,  computed 
as  follows: 

Group  excess  profits  net  income  for 


first  year _ $100, 000 

Plus:  Group  excess  profits  net  in¬ 
come  for  fourth  year -  75,000 


Total _ _ _ _ -  75,000 

Less:  Group  net  losses,  excluding 
greatest _  25, 000 


Remainder _  150, 000 

Average  base  period  net  income 
($150,000  divided  by  4) .  37,  500 


Section  742  (d)  provides  for  a  mini¬ 
mum  average  base  period  net  income  in 
the  case  of  a  taxpayer  which  becomes  an 
acquiring  corporation  in  a  transaction 
taking  place  in  a  taxable  year  beginning 
after  December  31,  1939,  if,  on  September 
11,  1940,  and  at  all  times  thereafter  until 
the  transaction  takes  place,  either  the 
taxpayer  owns  at  least  75  percent  of  each 
class  of  stock  of  each  qualified  component 
corporation  involved  in  the  transaction, 
or  one  of  such  qualified  component  cor¬ 
porations  owns  at  least  75  percent  of  each 
class  of  stock  of  the  taxpayer  and  each  of 
the  other  qualified  component  corpora¬ 
tions.  In  such  case  the  average  base 
period  net  income  of  the  taxpayer  shall 
not  be  less  than  its  average  base  period 
net  income  computed  as  though  the 
transaction  had  not  taken  place,  or  the 
largest  average  base  period  net  income 
among  such  qualified  component  corpo¬ 
rations.  For  the  purposes  of  this  para¬ 
graph  section  740  (g)  is  not  applicable.* 

Sec.  743.  Net  capital  changes. 

(a)  For  the  purposes  of  section  713  (c), 
upon  the  date  of  the  transaction  which  con¬ 
stitutes  a  corporation  an  acquiring  corpora¬ 
tion,  there  shall  be  added  to  its  daily  capital 
addition  or  reduction  for  such  day,  the  net 
capital  addition  or  reduction,  as  the  case  may 
be,  of  each  of  the  component  corporations 
involved  in  such  transaction,  but  no  other 
capital  addition  or  reduction  shall  be  consid¬ 
ered  as  having  been  made  by  reason  of  such 
transaction. 

(b)  For  the  purposes  of  this  section — 

(1)  In  computing  the  net  capital  addition 
of  each  such  component  corporation  there 
shall  be  disregarded  property  paid  in  to  such 
corporation  by  the  taxpayer  or  by  any  of  its 
component  corporations. 

(2)  In  computing  the  net  capital  reduc¬ 
tion  of  each  such  component  corporation 
there  shall  be  disregarded  distributions  made 
to  the  taxpayer  or  to  any  of  such  component 
corporations. 

No.  21 


§  30.743-1  Net  capital  changes.  No 
capital  addition  or  reduction  shall  result 
to  an  acquiring  corporation  from  the  ac¬ 
quisition  of  a  component  corporation, 
except  to  the  extent  such  component  cor¬ 
poration  has  a  net  capital  addition  or 
reduction  upon  the  date  the  transaction 
takes  place.  Any  such  net  capital  ad¬ 
dition  or  reduction  shall  be  added  to 
the  daily  capital  addition  or  reduction 
of  the  acquiring  corporation  for  the  day 
the  transaction  takes  place  and  for  each 
day  thereafter.  The  net  capital  addition 
or  reduction  of  a  component  corporation 
is  the  difference  between  the  daily  capi¬ 
tal  addition  and  the  daily  capital  reduc¬ 
tion  of  such  component  corporation  for 
the  day  the  transaction  takes  place,  but 
in  determining  such  daily  capital  addi¬ 
tion  or  reduction  money  or  other  prop¬ 
erty  paid  in  on  such  day  and  distribu¬ 
tions  (other  than  out  of  earnings  and 
profits)  made  on  such  day  or  pursuant 
to  the  plan  under  which  the  acquisition 
is  made  shall  be  taken  into  account  ex¬ 
cept  as  provided  in  section  743  (b)  and 
except  distributions  of  stock  of  the  ac¬ 
quiring  corporation.  For  the  purposes 
of  this  paragraph  section  740  (g)  is  not 
applicable  and,  accordingly,  a  corpora¬ 
tion  is  a  component  corporation  of  only 
its  immediate  acquiring  corporation.  If 
its  acquiring  corporation  is  subsequently 
acquired  by  another  corporation,  its  net 
capital  addition  or  reduction  will  be 
added  to  the  daily  capital  addition  or 
reduction  of  such  other  corporation  only 
to  the  extent  that  it  is  reflected  in  the 
net  capital  addition  or  reduction  of  its 
immediate  acquiring  corporation. 

In  determining  the  net  capital  addi¬ 
tion  or  reduction  of  a  component  cor¬ 
poration,  money  or  other  property  paid 
in  by  and  distributions  made  to  the  tax¬ 
payers  or  any  other  component  corpora¬ 
tions  of  the  taxpayer  shall  be  disregarded. 
For  this  purpose  the  term  “component 
corporation”  includes  a  component  cor¬ 
poration  of  a  component  corporation  of 
the  taxpayer  as  provided  in  Section 
740  (g). 

This  section  may  be  illustrated  by  the 
following  example: 

Example.  On  March  1,  1940,  the  X 
Corporation,  in  exchange  solely  for  its 
voting  stock,  acquires  all  the  assets  of 
the  Y  Corporation,  having  an  adjusted 
basis  for  computing  loss  in  the  hands  of 
the  Y  Corporation  of  $100,000.  Immedi¬ 
ately  after  the  exchange  the  Y  Cor¬ 
poration  distributes  the  stock  of  the  X 
Corporation  in  complete  liquidation. 
Both  corporations  make  their  income  tax 
returns  on  a  calendar  year  basis.  The 
only  money  or  other  property  paid  in  to 
and  distribution  made  by  the  Y  Corpora¬ 
tion  from  January  1,  1940,  to  March  1, 
1940,  were  as  follows: 

January  15,  $5,000  paid  in  for  stock 
by  persons  other  than  the  X  Corporation 
or  any  component  corporation  thereof. 

February  1,  distribution  to  sharehold¬ 
ers  of  $10,000,  of  which  only  $7,000  was 
out  of  earnings  and  profits. 


At  no  time  from  January  1,  1940,  to 
March  1,  1940,  did  the  Y  Corporation 
have  any  excluded  capital. 

The  Y  Corporation  has  a  net  capital 
addition  on  March  1,  1940,  of  $2,000,  com¬ 
puted  as  follows: 


Capital  additions  (money  paid  in  for 

stock  January  15) _ $5,000 

Less:  Capital  reductions  (distribution 
February  1.  to  the  extent  not  charge¬ 
able  to  earnings  and  profits  ($10,000 
minus  $7,000) ) _  3,000 


Net  capital  addition _  2, 000 


Such  net  capital  addition  of  $2,000  is 
added  to  the  daily  capital  addition  of  the 
X  Corporation  for  March  1, 1940,  and  for 
each  day  thereafter,  but  no  portion  of  the 
$100,000  paid  in  for  stock  on  March  1, 
1940,  may  be  taken  into  account.* 

Sec.  744.  Foreign  corporations. 

The  term  "corporation”  as  used  in  this 
Supplement  does  not  include  a  foreign  cor¬ 
poration. 

Supplement  B — Highest  Bracket  Amount 
and  Invested  Capital 

Sec.  750.  Definitions. 

As  used  in  this  Supplement — 

(a)  Exchange.  The  term  "exchange’’ 
means  an  exchange,  to  which  section  112 

(b)  (4)  or  (5)  or  so  much  of  section  112  (c), 
(d),  or  (e)  as  refers  to  section  112  (b)  (4) 
or  (5),  or  to  which  a  corresponding  pro¬ 
vision  of  a  prior  revenue  law,  is  or  was  ap¬ 
plicable,  by  one  corporation  of  its  property 
wholly  or  in  part  for  stock  or  securities  of 
another  corporation,  or  a  transfer  of  prop¬ 
erty  by  one  corporation  to  another  corpora¬ 
tion  after  December  31,  1917,  the  basis  of 
which  in  the  hands  of  such  other  corpora¬ 
tion  is  or  was  determined  under  section 
113  (a)  (8)  (B),  or  would  have  been  so 
determined  had  such  section  been  in  effect. 

(b)  Transferor  upon  an  exchange.  The 
term  “transferor  upon  an  exchange”  means 
a  corporation  which  upon  an  exchange  trans¬ 
fers  property  to  another  corporation  in  ex¬ 
change,  wholly  or  in  part,  for  stock  or  securi¬ 
ties  of  such  other  corporation,  or  transfers 
property  to  another  corooration  after  Decem¬ 
ber  31,  1917,  the  basis  a  which  in  the  hands 
of  such  other  corporation  is  or  was  deter¬ 
mined  under  section  113  (a)  (8)  (B),  or 
would  have  been  so  determined  had  such 
section  been  in  effect. 

(c)  Transferee  upon  an  exchange.  The 
term  “transferee  upon  an  exchange”  means  a 
corporation  which  upon  an  exchange  acquires 
property  from  another  corporation  in  ex¬ 
change,  wholly  or  in  part,  for  its  stock  or 
securities,  or  which  acquires  property  from 
another  corporation  after  December  31,  1917, 
the  basis  of  which  in  its  hands  is  or  was  de¬ 
termined  under  section  113  (a)  (8)  (B),  or 
would  have  been  so  determined  had  such 
section  been  in  effect. 

(d)  Control.  The  term  “control”  means 
the  ownership  of  stock  possessing  at  least  90 
per  centum  of  the  total  combined  voting 
power  of  all  classes  of  stock  entitled  to  vote 
and  at  least  90  per  centum  of  the  total  value 
of  shares  of  all  classes  of  stock  of  the 
corporation. 

(e)  Highest  bracket  amount.  The  term 
“highest  bracket  amount”  means  $500,000  or 
the  highest  bracket  amount  computed  under 
section  752,  whichever  is  the  smaller. 

§  30.750-1  Purpose  and  scope  of  Sup¬ 
plement  B.  The  term  “Supplement  B”, 
when  used  in  these  regulations,  means 
sections  750  to  752.  The  purpose  of  Sup¬ 
plement  B  is  two-fold. 

Supplement  B  provides  rules  relative 
to  the  extent  to  which  equity  invested 
capital  and  borrowed  capital  are  affected 
by  the  acquisition  of  property  in  an  ex- 
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change  meeting  the  requirements  of  sec-  I 
tion  750  (a)  (see  section  751).  Such 
rules  are  applicable  in  the  case  of  ex¬ 
changes  occurring  prior  to  the  beginning 
of  the  acquiring  corporation’s  first  excess 
profits  tax  taxable  year  as  well  as  ex¬ 
changes  occurring  thereafter.  The  pur¬ 
pose  of  section  751  is  in  general  to  pro¬ 
vide  a  rule  for  the  determination  of  the 
extent  to  which  property  is  paid  In  for 
stock  in  cases  involving  an  assumption 
of  liabilities  and  the  payment  of  boot, 
and  to  prevent  a  duplication  in  invested 
capital  in  cases  where  bonds  as  well  as 
stock  are  issued  as  consideration  for  the 
transfer  of  the  properties  acquired. 

Supplement  B  also  provides  rules  for 
the  determination  of  the  “highest  bracket 
amount”  of  certain  corporations  which, 
after  the  beginning  of  the  excess  profits 
tax  period,  have  been  parties  to  an  ex¬ 
change  meeting  the  requirements  of  sec¬ 
tion  750  (a)  (see  section  752) .  The  high¬ 
est  bracket  amount  is  a  figure  which  is 
to  be  substituted  for  the  $500,000  figure 
contained  in  the  highest  tax  bracket  in 
section  710  (a)  (1)  and  is  also  used  in  ad¬ 
justing  the  other  brackets  in  the  rate 
schedule  contained  in  such  section.  The 
purpose  of  section  752  is  in  general  to  pre¬ 
vent  a  lowering  of  the  effective  rates  of 
tax  through  dividing  up  the  income  of  j 
one  enterprise  among  several  corporate 
entities  by  the  organization  of  subsidiar¬ 
ies.  For  example,  section  752,  together 
with  section  710  (a)  (2),  is  designed  to 
make  certain  that,  if  the  A  Corporation 
divides  itself  into  the  A  Corporation  and 
the  B  Corporation,  the  effective  rate  of 
tax  applicable  to  the  A  Corporation  and 
the  B  Corporation  together  will  be  the 
same  as  the  effective  rate  of  tax  which 
would  be  applicable  to  the  A  Corporation 
in  undivided  form.* 

§  30.750-2  Exchange.  As  used  in  Sup¬ 
plement  B  the  term  “exchange”  means  an 
exchange,  to  which  section  112  (b)  (4)  or 
(5)  or  so  much  of  section  112  (c),  (d),  or 
(e)  as  refers  to  section  112  (b)  (4)  or  (5) , 
or  to  which  a  corresponding  provision  of 
a  prior  revenue  law,  is  or  was  applicable, 
by  one  corporation  of  its  property  wholly 
or  in  part  for  stock  or  securities  of  an¬ 
other  corporation,  or  a  transfer  of  prop¬ 
erty  by  one  corporation  to  another  cor¬ 
poration  after  December  31,  1917,  the 
basis  of  which  in  the  hands  of  such  other 
corporation  is  or  was  determined  under 
section  113  (a)  (8)  (B),  or  would  have 
been  so  determined  had  such  section  been 
in  effect.  As  so  defined  the  term  “ex¬ 
change”  includes  a  statutory  merger  or 
consolidation.  The  fact  that  the  prop¬ 
erty  transferred  consists  solely  of  each 
will  not  prevent  a  transaction  from  quali¬ 
fying  as  ^n  exchange  within  the  meaning 
of  section  750  (a).  Moreover,  a  trans¬ 
action  which  would  not  be  within  section 
112  (b)  (4)  of  the  Internal  Revenue  Code 
but  was  within  the  corresponding  pro¬ 
vision  of  the  Revenue  Act  applicable  to 
the  taxable  year  in  which  it  took  place, 
because  of  differences  in  the  definition  of 
the  term  “reorganization”  contained  in 
such  Revenue  Act,  is  an  exchange  within 
the  meaning  of  section  750  (a)  .* 


§  30.750-3  Control.  In  determining 
whether  control,  as  that  term  is  defined 
in  section  750  (d) ,  exists,  Treasury  stock 
is  not  to  be  taken  into  account.  Since 
the  term  “control”  means,  in  addition 
to  the  ownership  of  stock  possessing  at 
least  90  percent  of  the  total  combined 
voting  power  of  all  classes  of  stock  en¬ 
titled  to  vote,  ownership  of  at  least  90 
percent  of  the  total  value  of  shares  of  all 
classes  of  stock  (including  voting  stock) 
of  the  corporation,  it  will  frequently  be 
necessary  to  value  each  class  of  stock 
separately.  For  the  purposes  of  section 
750  (d)  the  term  “value”  means  fair 
market  value.  If  stock  not  owned  is  all 
of  a  single  class  it  will  be  necessary  to 
make  a  separate  valuation  only  of  such 
class  of  stock  and  to  compare  such  value 
with  the  combined  value  of  all  the  stock, 
since  by  so  doing  it  will  be  possible  to 
determine  whether  the  stock  not  owned 
exceeds  10  percent  of  the  total  value  of 
shares  of  all  classes  of  stock  of  the  cor¬ 
poration.  The  element  of  control  is  of 
consequence  only  in  connection  with  the 
application  of  section  752,  which  does  not 
apply  to  an  exchange  taking  place  prior 
to  1940.* 

§  30.750-4  Highest  bracket  amount. 
The  highest  bracket  amount  of  a  corpo¬ 
ration  which  has  not,  after  the  beginning 
of  the  excess  profits  tax  period,  been  a 
transferor  or  transferee  upon  an  ex¬ 
change  as  defined  in  section  750  (b)  and 
(c)  is  $500,000.  Whenever  a  corporation 
becomes  such  a  transferor  or  transferee, 
such  $500,000  amount  is  adjusted  as  pro¬ 
vided  in  section  752  both  for  the  taxable 
year  the  exchange  takes  place  and  for 
subsequent  taxable  years.  The  adjusted 
figure,  which  can  never  exceed  but  may 
be  less  than  $500,000,  is  the  corporation’s 
highest  bracket  amount  until  a  subse¬ 
quent  exchange,  or  a  complete  liquida¬ 
tion,  subject  to  the  provisions  of  section 
112  (b)  (6),  of  a  subsidiary  to  which 
property  was  transferred  on  a  previous 
exchange  subject  to  section  752,  makes  a 
further  adjustment  necessary.* 

Sec.  751.  Determination  op  property  paid 

IN  FOR  STOCK  AND  OF  BORROWED  CAPITAL  IN  CON¬ 
NECTION  WITH  CERTAIN  EXCHANGES. 

(a)  Property  Paid  In  for  Stock. — In  the  ap¬ 
plication  of  section  718  (a)  to  a  transferee 
upon  an  exchange  in  determining  the 
amount  paid  in  for  stock  of  the  transferee, 
or  as  paid-in  surplus  or  as  a  contribution  to 
capital  of  the  transferee,  in  connection  with 
such  exchange,  only  an  amount  shall  be 
deemed  to  have  been  so  paid  in  equal  to  the 
excess  of  the  basis  in  the  hands  of  the  trans¬ 
feree  of  the  property  of  the  transferor  re¬ 
ceived  by  the  transferee  upon  the  exchange 
I  over  the  sum  of — 

(1)  Any  liability  of  the  transferor  assumed 
upon  such  exchange  and  any  liability  sub¬ 
ject  to  which  the  property  was  received  upon 
such  exchange,  plus 

(2)  The  aggregate  of  the  amount  of  money 
and  the  fair  market  value  of'any  other  prop¬ 
erty  transferred  to  the  transferor  not  per¬ 
mitted  to  be  received  by  such  transferor 
without  the  recognition  of  gain. 

(b)  Borrowed  Capital.  In  the  application 
of  section  719  (a)  to  a  transferee  upon  an 
exchange,  the  term  "borrowed  capital”  shall 
not  include  Indebtedness  originally  evidenced 
by  securities  issued  by  the  transferee  upon 
such  exchange  as  consideration  for  the  prop¬ 
erty  of  the  transferor  received  by  the  trans¬ 


feree  upon  such  exchange  if  (1)  such  securi¬ 
ties  were  property  permitted  to  be  received 
by  the  person  to  whom  such  securities  were 
Issued  without  the  recognition  of  gain  and 

(2)  the  indebtedness  originally  evidenced  by 
such  securities  did  not  arise  out  of  indebt¬ 
edness  of  the  transferor  (other  than  indebt¬ 
edness  which  in  the  transferor’s  hands  was 
subject  to  the  limitations  of  this  subsection) 
assumed  by  the  transferee  in  connection 
with  such  exchange. 

§  30.751-1  Property  paid  in  for  stock. 
The  amount  to  be  treated  as  property 
paid  in  for  stock,  or  as  paid-in  surplus, 
or  as  a  contribution  to  capital  of  a  trans¬ 
feree  in  connection  with  an  exchange  is 
the  unadjusted  basis  for  determining  loss 
in  the  hands  of  the  transferree  of  the 
property  transferred  (adjusted  in  the 
case  of  a  substituted  basis,  as  provided 
in  section  113  (b)  (2)  reduced  by  the 
sum  of  the  following: 

(a)  Any  liability  of  the  transferor  as¬ 
sumed  upon  such  exchange  and  any  lia¬ 
bility  subject  to  which  the  property  was 
transferred,  plus 

(b)  The  aggregate  of  the  amount  of 
money  and  the  fair  market  value  of  any 
other  property  received  by  the  transferor 
from  the  transferee  upon  such  exchange, 
not  permitted  to  be  received  by  such 
transferor  without  the  recognition  of 
gain. 

This  section  may  be  illustrated  by  the 
following  example: 

Example.  The  X  Corporation  in  1940 
transfers  all  its  property  to  the  Y  Cor¬ 
poration  in  exchange  for  stock  having  a 
fair  market  value  of  $200,000  and  con¬ 
stituting  80  percent  of  each  class  of  stock 
of  the  Y  Corporation,  $10,000  in  bonds  of 
the  Y  Corporation,  $5,000  in  cash,  and  the 
assumption  by  the  Y  Corporation  of  the 
liabilities  of  the  X  Corporation  amount¬ 
ing  to  $45,000.  None  of  the  consideration 
received  was  distributed  by  the  X  Cor¬ 
poration  to  its  shareholders.  The  ad¬ 
justed  basis  for  gain  or  loss  in  the  hands 
of  the  X  Corporation  of  the  assets  trans¬ 
ferred  is  $100,000  at  the  time  of  the  trans¬ 
fer.  The  amount  to  be  treated  as  prop¬ 
erty  paid  in  for  stock  of  the  Y  Corpora¬ 
tion  is  $55,000,  computed  as  follows: 

(1)  Adjusted  basis  of  property  in 

hands  of  the  X  Corporation _ $100, 000 

(2)  Plus:  Gain  recognized  under 

section  112  (d)  (2). .  5,000 


(3)  Basis  under  section  113  (a)  (7) 

(adjusted  as  provided  in  section 
113  (b)  (2))  in  hands  of  the  Y 
Corporation _  105, 000 

(4)  Less  the  sum  of: 

Liabilities  of  the  X  Cor¬ 
poration  assumed  by 

the  Y  Corporation _ $45,  000 

Money  received  by  the 

X  Corporation -  5,000 

-  50, 000 


50,000 

(5)  Property  paid  in  for  stock  of  the 
Y  Corporation  ((3)  minus  (4) )  __  55,000 

* 

§  30.751-2  Limitation  on  borrowed 
capital.  A  transferee  may  not  treat  as 
borrowed  capital  any  indebtedness  orig¬ 
inally  evidenced  by  its  securities  issued 
upon  an  exchange  and  permitted  to  be 
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received  by  the  persons  to  whom  issued 
without  the  recognition  of  gain,  except 
and  to  the  extent  that  such  securities 
were  issued  in  assumption  of  indebted¬ 
ness  of  the  transferor  not  excluded  from 
tjie  borrowed  capital  of  the  transferor  by 
virtue  of  this  section. 

This  section  may  be  illustrated  by  the 
following  example: 

Example.  The  X  Corporation,  which 
has  never  previously  been  a  party  to  an 
exchange,  transfers  to  the  Y  Corporation 
all  its  property  in  exchange  for  all  the 
stock  of  the  Y  Corporation  and  $50,000 
of  bonds  of  the  Y  Corporation,  $20,000  of 
which  are  issued  to  the  bondholders  of 
the  X  Corporation  in  assumption  of  the 
liabilities  of  the  X  Corporation.  As  a  re¬ 
sult  of  such  transaction  the  Y  Corpora¬ 
tion  is  entitled  to  a  borrowed  capital  of 
only  $20,000  (producing  a  borrowed  in¬ 
vested  capital  of  $10,000),  since  the  re¬ 
maining  $30,000  of  bonds  are  property 
permitted  to  be  received  without  the  rec¬ 
ognition  of  gain  and  are  not  issued  in 
connection  with  the  assumption  of 
liabilities  of  the  X  Corporation.* 

Sec.  752.  Computation  op  highest  bracket 

AMOUNT  IN  CONNECTION  WITH  EXCHANGES. 

(a)  Special  application  of  daily  invested 
capital  of  transferor  upon  exchange.  For 
the  purposes  of  this  section,  the  daily  in¬ 
vested  capital  of  a  transferor  upon  an  ex¬ 
change  for  the  day  after  the  exchange  shall 
be  the  daily  invested  capital  determined 
under  section  717  reduced  by  an  amount 
equal  to  the  amount  by  which  the  equity 
invested  capital  of  the  transferee  upon  such 
exchange  was  increased  by  reason  of  the  re¬ 
ceipt  of  property  from  such  transferor  upon 
such  exchange. 

(b)  Highest  bracket  amount  of  transferor. 

(1)  Taxable  year  of  exchange.  In  the  case 
of  a  transferor  upon  an  exchange  after  the 
beginning  of  its  first  taxable  year  under  this 
subchapter,  its  highest  bracket  amount  for 
the  taxable  year  in  which  the  exchange  takes 
place  shall  be  the  sum  of — 

(A)  Its  highest  bracket  amount  immedi¬ 
ately  preceding  the  exchange  multiplied  by 
the  number  of  days  in  the  taxable  year  up 
to  and  including  the  day  of  the  exchange, 
plus 

(B)  Its  highest  bracket  amount  for  the 
taxable  year  after  the  exchange,  multiplied 
by  the  number  of  days  in  the  taxable  year 
remaining  after  the  day  of  the  exchange, 
divided  by  the  number  of  days  in  the  taxable 
year. 

(2)  Taxable  years  after  exchange  involving 
control.  In  the  case  of  a  transferor  upon 
an  exchange  after  the  beginning  of  its  first 
taxable  year  under  this  subchapter,  if  im¬ 
mediately  after  the  exchange  the  transferor 
or  its  shareholders,  or  both,  are  in  control  of 
the  transferee,  the  transferor’s  highest 
bracket  amount  for  any  taxable  year  after 
the  taxable  year  in  which  the  exchange  takes 
place  shall  be  an  amount  which  is  a  per¬ 
centage  of  its  highest  bracket  amount  imme¬ 
diately  preceding  the  exchange  equal  to  the 
percentage  which  its  daily  invested  capital 
for  the  day  after  the  exchange  is  of  its  daily 
Invested  capital  for  the  day  of  the  exchange. 

(3)  Taxable  years  after  exchange  not  in¬ 
valving  control.  In  the  case  of  a  transferor 
upon  an  exchange  (other  than  a  transferor 
described  in  paragraph  (4)  of  this  subsection) 
after  the  beginning  of  its  first  taxable  year 
under  this  subchapter,  if  immediately  after 
the  exchange  no  transferor  or  its  shareholders, 
or  both,  upon  the  exchange  are  in  control 
of  the  transferee,  and  if  the  shareholders  of 
the  transferee  immediately  preceding  the  ex¬ 
change  are  not  in  control  of  the  transferee 
Immediately  after  the  exchange,  the  trans¬ 


feror’s  highest  bracket  amount  for  any  tax¬ 
able  year  after  the  exchange  shall  be  the  ex¬ 
cess,  if  any,  of  the  sum  of  the  transferor’s 
highest  bracket  amount  immediately  preced¬ 
ing  the  exchange  and  the  transferee’s  high¬ 
est  bracket  amount  immediately  preceding 
the  exchange,  over  $500,000. 

(4)  J'axable  years  after  certain  exchanges 
under  section  112  (b)  (5).  In  the  case  of 
an  exchange  after  the  beginning  of  the  first 
taxable  year  under  this  subchapter  of  any 
transferor  or  transferee  upon  such  exchange, 
involving  two  or  more  transferors,  or  one  or 
more  transferors  and  one  or  more  other  per¬ 
sons,  if  immediately  after  the  exchange  no  one 
of  such  transferors,  or  its  shareholders,  or 
both,  and  no  one  or  more  of  such  other  per¬ 
sons  are  in  control  of  the  transferee  and  if 
such  exchange  is  an  exchange  described  in 
section  112  (b)  (5)  or  so  much  of  section 
112  (c)  or  112  (e)  as  refers  to  section  112 
(b)  (5),  the  highest  bracket  amount  of  any 
such  transferor  for  any  taxable  year  after  the 
exchange  shall  be  an  amount  equal  to  its 
highest  bracket  amount  immediately  preced¬ 
ing  the  exchange — 

(A)  Minus  an  amount  which  bears  the 
same  ratio  to  its  highest  bracket  amount 
immediately  preceding  the  exchange  as  the 
excess  of  its  daily  invested  capital  for  the 
day  of  the  exchange  over  its  daily  invested 
capital  for  the  day  after  the  exchange  bears 
to  its  daily  invested  capital  for  the  day  of 
the  exchange,  and 

(B)  Plus  an  amount  which  bears  the  same 
ratio  to  the  excess  over  $500,000  of  the  sum 
of  the  amounts  computed  under  subpara¬ 
graph  (A)  with  respect  to  each  transferor,  as 
the  amount  computed  under  subparagraph 
(A)  with  respect  to  such  transferor  bears 
to  the  sum  of  the  amounts  computed  under 
such  paragraph  with  respect  to  each  trans¬ 
feror. 

(c)  Highest  bracket  amount  of  transferee. 

(1)  Taxable  year  of  exchange  involving 
control.  In  the  case  of  a  transferee  upon 
an  exchange  after  the  beginning  of  the  first 
taxable  year  under  this  subchapter  of  a 
transferor  upon  such  exchange  the  trans¬ 
feree’s  highest  bracket  amount  for  the  tax¬ 
able  year  in  which  the  exchange  takes  place 
shall  be  the  sum  of — 

(A)  Its  highest  bracket  amount  immedi¬ 
ately  preceding  the  exchange  multiplied  by 
the  number  of  days  in  the  taxable  year  up 
to  and  including  the  day  of  the  exchange, 
plus 

(B)  Its  highest  bracket  amount  for  the 
taxable  year  after  the  exchange  multiplied 
by  tbe  number  of  days  in  the  taxable  year 
remaining  after  the  day  of  the  exchange, 

divided  by  the  number  of  days  in  the  taxable 
year.  For  the  purposes  of  this  paragraph  and 
subsection  (d)  of  this  section  “exchange”  in¬ 
cludes  a  liquidation  described  in  paragraph 

(5)  of  this  subsection,  and  such  exchange 
shall  be  deemed  to  have  taken  place  on  the 
day  such  liquidation  was  completed. 

(2)  Taxable  years  after  exchange  involving 
control.  In  the  case  of  a  transferee  upon  an 
exchange  after  the  beginning  of  the  first  tax¬ 
able  year  under  this  subchapter  of  a  trans¬ 
feror  upon  such  exchange,  if  immediately 
after  the  exchange  any  transferor  upon  such 
exchange  or  its  shareholders,  or  both,  are  in 
control  of  the  transferee,  the  transferee’s 
highest  bracket  amount  for  any  taxable  year 
after  the  exchange  shall  be  an  amount  which 
is  a  percentage  of  such  transferor’s  highest 
bracket  amount  immediately  preceding  the 
exchange  equal  to  the  percentage  which  the 
excess  of  the  transferee’s  daily  invested  cap¬ 
ital  for  the  day  after  the  exchange  over  its 
daily  invested  capital  for  the  day  of  the  ex¬ 
change  is  of  such  transferor’s  daily  invested 
capital  for  the  day  of  the  exchange. 

(3)  Taxable  years  after  exchange  not  in¬ 
volving  control.  In  the  case  of  a  transferee 
upon  an  exchange  (other  than  a  transferee 
described  in  paragraph  (4)  of  this  subsection) 
after  the  beginning  of  the  first  taxable  year 
under  this  subchapter  of  a  transferor  upon 
such  exchange,  if  immediately  after  the  ex¬ 


change  no  transferor  or  its  shareholders,  or 
both,  are  in  control  of  the  transferee,  and  if 
the  shareholders  of  the  transferee  immedi¬ 
ately  preceding  the  exchange  are  not  in  con¬ 
trol  of  the  transferee  immediately  after  the 
exchange,  the  transferee’s  highest  bracket 
amount  for  any  taxable  year  after  the  ex¬ 
change  shall  be  an  amount  equal  to  (A)  the 
sum  of  the  transferor’s  highest  bracket 
amount  immediately  preceding  the  exchange 
and  the  transferee’s  highest  bracket  amount 
immediately  preceding  the  exchange,  or  (B) 
$500,000,  whichever  is  the  smaller. 

(4)  Taxable  years  after  certain  exchanges 
under  section  112  (b)  (5) .  In  the  case  of  an 
exchange  described  in  subsection  (b)  (4)  of 
this  section,  the  highest  bracket  amount  of 
the  transferee  upon  such  exchange  for  any 
taxable  year  after  the  exchange  shall  be  an 
amount  equal  (A)  to  the  sum  of  the  amounts 
computed  under  subparagraph  (A)  of  such 
subsection  with  respect  to  each  transferor  or 
(B)  $500,000,  whichever  is  the  smaller. 

(5)  Taxable  years  after  liquidation  in  case 
of  corporation  receiving  property  under  sec¬ 
tion  112  (b)  (6).  Upon  the  receipt  by  a 
corporation  during  any  taxable  year  under 
this  subchapter  of  property  in  complete  liq¬ 
uidation  of  another  corporation,  gain  or  loss 
upon  which  is  not  recognized  by  reason  of 
section  112  (b)  (6),  the  highest  bracket 
amount  of  the  corporation  receiving  such 
property  for  any  taxable  year  after  the  liqui¬ 
dation  is  completed  shall  be  an  amount  equal 
to  its  highest  bracket  amount  immediately 
preceding  the  completion  of  the  liquidation 
increased,  but  in  no  case  to  an  amount  above 
$500,000,  by  an  amount  equal  to  the  highest 
bracket  amount  of  such  other  corporation 
Immediately  preceding  the  completion  of  such 
liquidation,  if  previously  and  after  the  be¬ 
ginning  of  the  first  taxable  year  under  this 
subchapter  of  the  corporation  receiving  such 
property  such  corporation  was  a  transferor 
upon  an  exchange  with  respect  to  which  such 
other  corporation  was  a  transferee. 

(d)  Highest  bracket  amount  in  case  of  two 
or  more  exchanges  in  same  taxable  year — 

(1)  If  a  transferor  upon  an  exchange  is  in 
the  same  taxable  year  involved  in  more  than 
one  exchange  (either  as  transferor  or  trans¬ 
feree).  its  highest  bracket  amount  for  such 
taxable  year  shall  be  the  amount  determined 
under  subsection  (b)  (1)  with  respect  to 
the  last  exchange  in  such  taxable  year.  Its 
highest  bracket  amount  immediately  pre¬ 
ceding  any  exchange  in  such  taxable  year 
subsequent  to  the  first  exchange  therein, 
shall  be  the  amount  computed  under  sub¬ 
section  (b)  (1)  with  respect  to  the  imme¬ 
diately  preceding  exchange  as  if  the  taxable 
year  closed  on  the  day  of  such  subsequent 
exchange. 

(2)  If  a  transferee  upon  an  exchange  is  in 
the  same  taxable  year  involved  in  more  than 
one  exchange  (either  as  transferee  or  trans¬ 
feror),  its  highest  bracket  amount  for  such 
taxable  year  shall  be  the  amount  determined 
under  subsection  (c)  (1)  with  respect  to  the 
last  exchange  in  such  taxable  year.  Its  high¬ 
est  bracket  amount  immediately  preceding 
any  exchange  in  such  taxable  year  subsequent 
to  the  first  exchange  therein  shall  be  the 
amount  computed  under  subsection  (c)  (1) 
with  respect  to  the  immediately  preceding 
exchange  as  if  the  taxable  year  closed  on  the 
day  of  such  subsequent  exchange. 

(3)  If  a  transferor  or  transferee  upon  an 
exchange  is  in  the  same  taxable  year  Involved 
in  more  than  one  exchange  (either  as  trans¬ 
feror  or  transferee),  its  highest  bracket 
amount  for  any  taxable  year  after  the  taxable 
year  in  which  such  exchange  took  place  shall 
be  the  amount  computed  under  subsection 
(b)  (2),  (3),  or  (4),  or  (c)  (2).  (3).  (4).  or 
(5),  as  the  case  may  be,  with  respect  to  the 
last  such  exchange. 

§  30.752-1  Nature  and  function  of 
highest  bracket  amount.  The  general 
rate  schedule  contained  in  section  710 
(a)  (1)  is  composed  of  six  brackets,  the 
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dividing  lines  between  which  are  ex¬ 
pressed  in  terms  of  fixed  amounts  of 
adjusted  excess  profits  net  income.  Such 
brackets  and  the  rates  of  tax  applicable 
thereto  are  as  follows: 

Percent 


First  $20,000 .  26 

Next  30,000 .  30 

Next  60,000 . 35 

Next  160,000. .  40 

Next  250,000. . 45 

Over  500,000. .  50 


The  dividing  line  between  the  last  two 
brackets  is  $500,000.  This  amount  is  des-  I 
lgnated  as  a  corporation’s  “highest 
bracket  amount”. 

Since  the  various  brackets  are  defined 
in  terms  of  absolute  amounts  of  income, 
an  enterprise  with  $1,000,000  of  income, 
for  example,  would  have  a  substantially 
lower  tax  if  the  income  could  be  split 
between  two  separate  corporate  entities, 
for  in  such  case  no  portion  of  the  income 
would  be  subject  to  the  50  percent  rate. 
The  possibility  of  obtaining  such  an  ad¬ 
vantage  through  the  transfer  of  prop¬ 
erties  in  an  exchange  after  December  31, 
1939,  is  avoided  by  adjusting  the  brackets 
of  both  corporations  involved  in  such  a 
transaction  so  as  to  make  the  total 
amount  of  income  subject  to  tax  in  each 
bracket  the  same  as  would  have  been 
the  case  if  the  enterprise  had  remained 
in  the  form  of  a  single  corporate  entity. 
This  is  accomplished  in  general  by  re¬ 
ducing  the  highest  bracket  amount  of  the 
original  corporation  in  the  same  propor¬ 
tion  as  the  invested  capital  of  such  cor¬ 
poration  is  reduced  as  a  result  of  the 
exchange.  Thus,  if  the  invested  capital 
of  the  corporation  is  cut  in  half,  the 
highest  bracket  amount  is  also  cut  in 
half,  and  becomes  $250,000.  The  same 
proportionate  reduction  is  then  made  in 
each  of  the  other  brackets.  The  trans¬ 
feree  corporation,  in  the  case  of  such  a 
corporate  split-up,  is  given  a  highest 
bracket  amount  equal  to  the  amount  by 
which  the  highest  bracket  amount  of 
the  transferor  corporation  is  reduced, 
and  each  of  the  other  brackets  is  likewise 
proportionately  reduced.  In  the  case  of 
a  corporation  dividing  itself  in  half  by 
the  organization  of  a  wholly  owned  sub¬ 
sidiary,  each  corporation  would  be  sub¬ 
ject  to  the  following  rate  schedule  for 
the  taxable  year  following  the  year  in 
which  the  transaction  took  place: 

Percent 


First  $10,000 .  25 

Next  15,000 _ 30 

Next  25,000 . 35 

Next  75,000 . 40 

Next  125,000 .  45 

Over  250.000 . 50 


Section  752  is  directed  only  to  the  de¬ 
termination  of  the  highest  bracket 
amount  of  each  corporation  involved  in 
an  exchange  described  in  section  750  (a) 
or  in  certain  types  of  complete  liquida¬ 
tions  subject  to  the  provisions  of  section 
112  (b)  (6).  The  application  of  such 
amount  in  reduction  of  the  rate  schedule 
applicable  to  such  corporation  is  to  be 
found  in  section  710  (a)  (2). 


A  separate  computation  under  section 
752  must  be  made  for  the  year  in  which 
the  exchange  takes  place  and  for  years 
following  such  year.  Since,  in  determin¬ 
ing  the  highest  bracket  amount  for  the 
year  of  the  exchange,  the  highest  bracket 
amount  for  the  year  following  the  ex¬ 
change  must  first  be  determined,  these 
regulations  will  first  set  forth  the  rules 
governing  such  latter  determination.* 

§  30.752-2  Daily  invested  capital  of 
transferor  upon  exchange  for  purpose  of 
computing  highest  bracket  amount;  appli¬ 
cation  of  section  752  (a) .  In  making  the 
various  computations  required  by  section 
752  (b),  (c),  and  (d)  the  daily  invested 
capital  of  a  transferor  upon  an  exchange 
for  the  day  after  the  exchange  is  the  daily 
invested  capital  determined  under  section 
717  reduced  by  an  amount  equal  to  the 
amount  by  which  the  equity  invested 
capital  of  the  transferee  upon  such  ex¬ 
change  is  increased  by  reason  of  the 
receipt  of  property  from  the  transferor. 
Such  rule  is  applicable  only  for  purposes 
of  section  752.  The  invested  capital  of  a 
transferor  upon  an  exchange  for  purposes 
of  computing  the  excess  profits  credit 
based  on  invested  capital  is  to  be  deter¬ 
mined  under  the  general  rule  contained 
in  section  717.  For  purposes  of  section 
752,  as  in  the  case  of  the  general  rule,  in¬ 
debtedness  constituting  borrowed  capital 
of  the  transferor  which  is  assumed  by  the 
transferee  is  not  to  be  treated  as  bor¬ 
rowed  capital  of  the  transferor  for  any 
day  following  the  day  the  exchange  takes 
place. 

This  section  may  be  illustrated  by  the 
following  example: 

Example.  On  December  1, 1940,  the  X 
Corporation,  which  has  a  daily  invested 
capital  for  such  day  of  $100,000  consist¬ 
ing  entirely  of  equity  invested  capital, 
transfers  property  with  an  adjusted  basis 
(for  determining  loss)  of  $30,000  to  the 
Y  Corporation  in  exchange  for  all  the 
stock  of  the  Y  Corporation.  The  daily 
invested  capital  of  the  Y  Corporation  for 
December  2,  1940,  is  therefore  $30,000. 
Under  section  717  the  daily  invested  cap¬ 
ital  of  the  X  Corporation  for  December  2, 
1940,  is  not  affected  (though  the  invested 
capital  for  the  year  will  be  adjusted  on 
account  of  inadmissibles) .  For  the  pur¬ 
pose  of  computing  the  highest  bracket 
amount  of  the  X  Corporation  and  the  Y 
Corporation,  however,  the  daily  invested 
capital  of  the  X  Corporation  for  Decem¬ 
ber  2, 1940,  will  be  $100,000  minus  $30,000, 
or  $70,000.* 

§  30.752-3  Highest  bracket  amount  of 
transferor  and  transferee  for  year  follow¬ 
ing  exchange  where  transferor  in  con¬ 
trol;  application  of  section  752  (b)  (2) 
and  (c)  (2) — ta)  Transferor.  In  the 
case  of  an  exchange  as  defined  in  section 
750  (a)  after  the  beginning  of  the  first 
excess  profits  tax  taxable  year  of  the 
transferor  upon  such  exchange,  if  imme¬ 
diately  after  the  exchange  the  transferor, 
or  its  shareholders,  or  both,  are  in  con¬ 
trol  of  the  transferee,  the  transferor’s 
highest  bracket  amount  for  any  taxable 
I  year  after  that  in  which  the  exchange 


takes  place  shall  be  the  same  proportion 
of  its  highest  bracket  amount  imme¬ 
diately  preceding  the  exchange  as  its 
daily  invested  capital  for  the  day  after 
the  exchange  is  of  its  daily  invested  cap¬ 
ital  for  the  day  of  the  exchange.  Thus, 
if  its  daily  invested  capital  is  reduced  by 
25  percent  as  a  result  of  the  exchange, 
the  highest  bracket  amount  will  be  re¬ 
duced  by  25  percent,  i.  e.,  it  will  be  re¬ 
duced  to  75  percent  of  what  it  was  before 
the  exchange. 

This  paragraph  may  be  illustrated  by 
the  following  example: 

Example.  On  December  1,  1940,  the  X 
Corporation,  which  makes  its  income  tax 
returns  on  the  calendar  year  basis  and 
which  has  a  daily  invested  capital  for  De¬ 
cember  1  of  $100,000,  transfers  to  the  Y 
Corporation  property  with  an  adjusted 
basis  (for  determining  loss)  of  $30,000  in 
exchange  for  all  the  stock  of  the  Y  Cor¬ 
poration.  The  X  Corporation  has  not 
previously  in  1940  been  a  party  to  an  ex¬ 
change  and  therefore  has  a  highest 
bracket  amount  immediately  preceding 
this  exchange  of  $500,000.  The  daily  in¬ 
vested  capital  of  the  Y  Corporation  for 
December  2, 1940,  is  $30,000  and  the  daily 
invested  capital  of  the  X  Corporation  for 
purposes  of  section  752  for  December  2, 
1940,  is  therefore  $70,000.  The  highest 
bracket  amount  of  the  X  Corporation  for 
the  taxable  year  1941  is  $350,000,  i.  e., 

wiSk  of  $500,000. 

100,000 

(b)  Transferee.  The  highest  bracket 
amount  of  the  transferee  in  an  exchange 
described  in  paragraph  (a)  of  this  sec¬ 
tion  for  the  taxable  year  following  that 
in  which  the  exchange  takes  place  is  the 
amount  by  which  the  transferor’s  highest 
bracket  amount  is  reduced  on  account  of 
such  exchange.  Thus,  the  highest  bracket 
amount  of  the  Y  Corporation  in  the  ex¬ 
ample  given  in  paragraph  (a)  of  this 
section  for  the  year  following  the  year  in 
which  the  exchange  takes  place  is  $150,- 
000,  i.  e.,  $500,000  minus  $350,000.* 

§  30.752-4  Highest  bracket  amount  of 
transferor  and  transferee  for  year  fol¬ 
lowing  exchange  where  transferor  not  in 
control;  application  of  section  752  (b) 
(3)  and  (c)  (3) — (a)  Transferor.  In  the 
case  of  an  exchange  (except  an  exchange 
described  in  section  752  (b)  (4))  after 
the  beginning  of  the  first  excess  profits 
tax  taxable  year  of  the  transferor,  if  im¬ 
mediately  after  the  exchange  no  trans¬ 
feror  or  its  shareholders  or  both,  are  in 
control  of  the  transferee  and  the  share¬ 
holders  of  the  transferee  immediately  be¬ 
fore  the  exchange  are  not  in  control  of 
the  transferee  immediately  after  the  ex¬ 
change,  the  transferor’s  highest  bracket 
amount  for  any  taxable  year  after  that  in 
which  the  exchange  takes  place  is  the 
excess,  if  any,  over  $500,000  of  the  sum 
of  the  transferor’s  highest  bracket 
amount  immediately  preceding  the  ex¬ 
change  and  the  transferee’s  highest 
bracket  amount  immediately  preceding 
the  exchange.  Thus,  so  much  of  the 
highest  bracket  amount  of  the  trans¬ 
feror  immediately  preceding  the  ex- 
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change  as  is  not  needed  to  raise  the  high-  ! 
est  bracket  amount  of  the  transferee  to 
$500,000  is  permitted  to  be  retained  by 
the  transferor. 

This  paragraph  may  be  illustrated  by 
the  following  example: 

Example.  On  December  1,  1940,  the 
X  Corporation,  which  makes  its  income 
tax  returns  on  the  calendar  year  basis, 
transfers  all  its  assets  to  the  Y  Corpora¬ 
tion  in  exchange  solely  for  75  percent 
of  the  voting  stock  of  the  Y  Corporation. 
The  X  Corporation  has  not  previously  in 
1940  been  a  party  to  an  exchange  and 
therefore  has  a  highest  bracket  amount 
immediately  preceding  this  exchange  of 
$500,000.  The  Y  Corporation  has,  how¬ 
ever,  a  highest  bracket  amount  of  only 
$400,000  because  of  having  previously  in 
an  excess  profits  tax  taxable  year  been  a 
party  to  an  exchange.  The  highest 
bracket  amount  of  the  X  Corporation  for 
the  year  1941  will  be  $400,000,  computed 
as  follows: 


Highest  bracket  amount  of  the  X 
Corporation  immediately  preced¬ 
ing  exchange _ $500, 000 

Plus :  Highest  bracket  amount  of  the 
Y  Corporation  immediately  pre¬ 
ceding  exchange _  400,000 


Total . . .  900,  000 

Less:  $500,000 . . . .  500,000 


Highest  bracket  amount  of  the 
X  Corporation  for  1941 _  400, 000 


(b)  Transferee.  The  highest  bracket 
amount  of  the  transferee  in  an  exchange 
described  in  paragraph  (a)  of  this  sec¬ 
tion  for  the  taxable  year  following  that 
in  which  the  exchange  takes  place  is  (1) 
the  sum  of  its  highest  bracket  amount 
immediately  preceding  the  exchange  and 
the  highest  bracket  amount  of  the  trans¬ 
feror  immediately  preceding  the  ex¬ 
change,  or  (2)  $500,000,  whichever  is 
smaller.  Thus,  the  highest  bracket 
amount  of  the  Y  Corporation  in  the  ex¬ 
ample  given  in  paragraph  (a)  of  this 
section  for  the  year  following  the  year  in 
which  the  exchange  takes  place  is  $500,- 
000.  The  highest  bracket  amount  im¬ 
mediately  prior  to  an  exchange,  of  a 
transferee  organized  upon  such  exchange, 
is  $500,000.* 

§  30.752-5  Highest  bracket  amount  of 
transferor  and  transferee  for  year  fol¬ 
lowing  certain  exchanges  under  section 
112  (b)  (5);  application  of  section  752 
(b)  (4)  and  (c)  (4) — (a)  Transferor.  If 
an  exchange  described  in  section  112  (b) 
(5)  or  so  much  of  section  112  (c)  or  (e)  as 
refers  to  section  112  (b)  (5)  takes  place 
in  an  excess  profits  tax  taxable  year  of 
any  party  thereto  and  if,  upon  such 
exchange, 

there  are  several  corporate  transferors, 
or 

in  addition  to  one  or  more  corporate 
transferors,  one  or  more  other  persons 
transfer  property  to  the  transferee  upon 
the  exchange,  and 

immediately  after  the  exchange  no  one 
of  the  corporate  transferors,  or  its  share¬ 
holders,  or  both,  and  no  one  or  more  of 
such  other  persons  are  in  control  of  the 
transferee, 


the  highest  bracket  amount  of  each  cor¬ 
porate  transferor  for  any  taxable  year 
after  that  in  which  the  exchange  takes 
place  is  computed  as  follows: 

(1)  Its  highest  bracket  amount  im¬ 
mediately  preceding  the  exchange  is  first 
tentatively  reduced  in  the  same  propor- 
tion  as  its  daily  invested  capital  is  reduced 
as  a  result  of  the  exchange  (see  §30.752-3 
(a)). 

(2)  There  must  then  be  ascertained 
the  excess,  if  any,  over  $500,000  of  the 
sum  of  the  amounts  by  which  the  highest 
bracket  amounts  of  all  the  corporate 
transferors  are  tentatively  reduced  under 
(1) .  The  highest  bracket  amount  as  ten¬ 
tatively  reduced  under  (1)  of  each  cor¬ 
porate  transferor  is  then  Increased  by 
an  amount  which  bears  the  same  ratio 
to  such  excess  as  the  tentative  reduction 
under  (1)  of  such  transferor  bears  to  the 
sum  of  the  tentative  reductions  under 
(1)  of  all  the  corporate  transferors. 
Thus,  the  highest  bracket  amount  of 
each  corporate  transferor  is  finally  re¬ 
duced  by  only  so  much  as  is  necessary, 
together  with  the  amounts  by  which  the 
highest  bracket  amounts  of  the  other 
corporate  transferors  are  reduced,  to  con¬ 
fer  upon  the  transferee  a  highest  bracket 
amount  of  $500,000. 

This  paragraph  may  be  illustrated  by 
the  following  example: 

Example.  On  December  1,  1940,  the  X 
Corporation  and  the  Y  Corporation,  both 
of  which  make  their  income  tax  returns 
on  the  calendar  year  basis,  have  a  daily  . 
invested  capital  of  $100,000  and  $200,000, 
respectively.  Neither  corporation  has 
previously  in  1940  been  a  party  to  an 
exchange.  On  such  date  they  organize 
the  Z  Corporation  to  which  the  X  Cor¬ 
poration  transfers  property  having  an 
adjusted  basis  (for  determining  loss)  of 
$44,000  for  stock  of  the  Z  Corporation 
and  the  Y  Corporation  transfers  prop¬ 
erty  having  an  adjusted  basis  (for  de¬ 
termining  loss)  of  $132,000  for  the  re¬ 
maining  stock  of  the  Z  Corporation.  All 
the  requirements  of  section  112  (b)  (5) 
are  satisfied.  The  highest  bracket 
amount  of  the  X  Corporation  for  1941 
is  $300,000,  computed  as  follows: 


(1)  Daily  invested  capital  of  the  X 

Corporation  December  1,  1940 _ $100, 000 

(2)  Less:  Daily  invested  capital  of 
the  X  Corporation  December  2, 

1940  _  56, 000 


(3)  Difference _  44, 000 

(4)  Percentage  item  (3)  is  of  item 

(1) - - -  44 

(5)  Tentative  reduction  in  highest 

bracket  amount  of  the  X  Corpo¬ 
ration  (44  percent  of  $500,000 ) _  220,000 


(6)  Daily  invested  capital  of  the  Y 

Corporation  December  1,  1940 -  200,  000 

(7)  Less:  Daily  invested  capital  of 
the  Y  Corporation  December  2, 

1940 . . .  68,  000 


(8)  Difference .  132,000 

(9)  Percentage  item  (8)  "is  of  item 

(6) . . . — . .  66 

(10)  Tentative  reduction  in  highest 

bracket  amount  of  the  Y  Corpora¬ 
tion  (66  percent  of  $500,000) _ $330,000 


(11)  Sum  of  items  (5)  and  (10)...  550,000 


(12)  Less:  $500,000 .  500,000 


(13)  Difference _  50,000 

(14)  Percentage  which  item  (5)  is 

of  item  (11) . 40 

(16)  40  percent  of  $50,000  (item 

(13)) . —  $20,000 

(16)  Highest  bracket  amount  of 

the  X  Corporation  prior  to  ex¬ 
change _  500, 000 

(17)  Less:  Item  (5) .  220,000 


(18)  Difference _  280,000 

(19)  Plus:  Item  (15) .  20,000 


(20)  Highest  bracket  amount  of 
the  X  Corporation  for  1941 _  300, 000 


The  highest  bracket  amount  of  the  Y 
Corporation  for  1941  is  $200,000,  com¬ 
puted  in  the  same  manner. 

(b)  Transferee.  In  the  case  of  an  ex¬ 
change  described  in  paragraph  (a)  of 
this  section,  the  highest  bracket  amount 
of  the  transferee  is  whichever  of  the  fol¬ 
lowing  amounts  is  the  smaller:  (1) 
$500,000,  or  (2)  the  sum  of  the  amounts 
by  which  the  highest  bracket  amounts  of 
all  the  corporate  transferors  are  tenta¬ 
tively  reduced  under  section  752  (b)  (4) 
(A)  and  paragraph  (1)  of  this  sec¬ 
tion.  Thus,  in  the  example  given  in  para¬ 
graph  (a)  of  this  section,  the  highest 
bracket  amount  of  the  Z  Corporation  for 
the  taxable  year  after  the  exchange  takes 
place  is  $500,000,  that  amount  being  less 
than  $550,000,  the  sum  of  the  amounts 
by  which  the  highest  bracket  amounts  of 
the  X  Corporation  and  the  Y  Corpora¬ 
tion  are  tentatively  reduced  under  para¬ 
graph  (a)  (1)  of  this  section  ($220,000 
plus  $330,000).* 

I  30.752-6  Highest  bracket  amount  of 
transferee  for  year  following  certain 
112  (b)  (6)  liquidations;  application  of 
section  752  (c)  (5).  If  a  corporation 
which  previously  in  an  excess  profits  tax 
taxable  year  has  been  a  transferor  upon 
an  exchange  subsequently  liquidates  un¬ 
der  section  112  (b)  (6)  one  of  the  trans¬ 
ferees  upon  such  previous  exchange,  its 
highest  bracket  amount  for  any  taxable 
year  after  that  in  which  the  liquidation 
is  completed  is  its  highest  bracket  amount 
immediately  preceding  the  completion  of 
the  liquidation,  increased,  but  not  to  an 
amount  exceeding  $500,000,  by  the  highest 
bracket  amount  of  the  corporation  which 
it  liquidates.  In  the  case  of  any  other 
liquidation  under  section  112  (b)  (6),  the 
highest  bracket  amount  of  the  transferee 
is  not  affected. 

This  section  may  be  illustrated  by  the 
following  example: 

Example.  On  December  1,  1940,  the  X 
Corporation  is  a  transferor  upon  an  ex¬ 
change  with  respect  to  which  the  Y  Cor¬ 
poration  and  the  Z  Corporation  are  trans¬ 
ferees.  As  a  result  of  such  exchange  the 
highest  bracket  amounts  of  the  X,  Y,  and 
Z  Corporations  for  1941  are  $200,000, 
$175,000,  and  $125,000,  respectively.  The 
X  Corporation  subsequently  liquidates 
the  Y  Corporation  under  section  112  (b) 
(6).  Its  highest  bracket  amount  for  the 
year  after  that  in  which  such  liquidation 
is  completed  is  $375,000,  computed  as 
I  follows: 
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Highest  bracket  amount  of  the  X 
Corporation  Immediately  preced¬ 
ing  liquidation. . . . . $200,000 

Plus:  Highest  bracket  amount  of 
the  Y  Corporation  Immediately 
preceding  liquidation _  175, 000 


Highest  bracket  amount  of  the  X 
Corporation  for  next  taxable  year_  375, 000 

If  the  highest  bracket  amount  of  the 
X  Corporation  had,  because  of  some 
other  transaction,  been  increased  from 
$200,000  to  $400,000  between  the  time  of 
the  1940  exchange  and  the  completion 
of  the  liquidation  of  the  Y  Corporation, 
its  highest  bracket  amount  for  the  year 
after  that  in  which  the  liquidation  is 
completed  would  be  $500,000,  notwith¬ 
standing  the  sum  of  its  highest  bracket 
amount  preceding  the  liquidation  and 
that  of  the  Y  Corporation  is  $575,000 
($400,000  plus  $175,000),  since  no  cor¬ 
poration  is  entitled  to  a  highest  bracket 
amount  in  excess  of  $500,000.* 

§  30.752-7  Highest  bracket  amount 
for  year  alter  exchange  or  liquidation 
where  more  than  one  transaction  in 
same  taxable  year;  application  of  section 
752  (d)  (3).  The  highest  bracket 

amount  of  a  transferor  or  transferee  for 
any  taxable  year  after  that  in  which  sev¬ 
eral  exchanges  or  liquidations  take  place 
is  to  be  determined  on  the  basis  of  the 
last  such  exchange  or  liquidation.  If 
such  determination  depends  upon  the 
highest  bracket  amount  immediately 
preceding  such  last  exchange,  however, 
previous  transactions  will  have  to  be 
taken  into  account,  i.  e.,  the  highest 
bracket  amount  immediately  preceding 
the  last  transaction  is  the  highest 
bracket  amount  for  the  next  taxable 
year  determined  on  the  basis  of  the  last 
preceding  transaction,  the  highest 
bracket  amount  immediately  preceding 
such  last  preceding  transaction  is  the 
highest  bracket  for  the  next  taxable 
year  determined  on  the  basis  of  the  sec¬ 
ond  preceding  transaction,  which  proc- 
tess  is  continued  until  the  point  is 
reached  where  the  highest  bracket 
amount  for  the  next  taxable  year  can  be 
determined  without  reference  to  the 
highest  bracket  amount  preceding  such 
transaction. 

This  section  may  be  illustrated  by  the 
following  example: 

Example.  On  April  1, 1940,  the  X  Cor¬ 
poration,  which  makes  its  income  tax  re¬ 
turns  on  a  calendar  year  basis,  transfers 
property  to  the  Y  Corporation  in  an  ex¬ 
change  as  a  result  of  which  its  highest 
bracket  amount  for  1941  becomes  $300,- 
000.  On  June  1,  1940,  when  its  daily  in¬ 
vested  capital  is  $250,000,  It  transfers 
property  with  an  adjusted  basis  of  $100,- 
000  to  the  Z  Corporation  In  exchange  for 
all  the  stock  of  the  Z  Corporation.  No 
other  exchanges  take  place  during  the 
taxable  year  1940.  The  highest  bracket 


amount  of  the  X  Corporation  for  1941  is 
$180,000,  computed  as  follows: 


(1)  Daily  invested  capital  of  the  X 

Corporation  for  June  1,  1940 _ $250,  000 

(2)  Less:  Increase  in  daily  Invested 

capital  of  the  Z  Corporation _ $100, 000 


(3)  Daily  invested  capital  of  X 
Corporation  June  2,  1940 _ $150,000 

(4)  Percentage  which  item  (3)  is  of 

item  (1) _  60 

(5)  Highest  bracket  amount  of  the 

X  Corporation  for  1941,  deter¬ 
mined  in  respect  of  April  1  ex¬ 
change  _  $300,000 

(6)  Highest  bracket  amount  of  the 

X  Corporation  for  1941  (60  per¬ 
cent  of  $300,000) _ $180,000 


* 

§  30.752-8  Highest  bracket  amount  of 
transferor  and  transferee  for  taxable  year 
of  exchange — (a)  General  rule — Appli¬ 
cation  of  section  752  (b)  (I)  and  (c)  (1). 
The  highest  bracket  amount  both  of  a 
transferor  and  a  transferee  for  the  tax¬ 
able  year  in  which  an  exchange  takes 
place  is  the  average  bracket  amount  for 
such  year,  computed  by  taking  into  ac¬ 
count  the  highest  bracket  amount  imme¬ 
diately  preceding  such  exchange  and  the 
highest  bracket  amount  computed  for 
the  next  taxable  year  with  respect  to 
such  exchange.  Such  average  is — 

(1)  The  highest  bracket  amount  im¬ 
mediately  preceding  the  exchange,  mul¬ 
tiplied  by  the  number  of  days  in  the  tax¬ 
able  year  up  to  and  including  the  day  of 
the  exchange,  plus 

(2)  The  highest  bracket  amount  for 
the  next  taxable  year  computed  with  re¬ 
spect  to  such  exchange,  multiplied  by  the 
number  of  days  in  the  taxable  year  re¬ 
maining  after  the  day  of  the  exchange, 

divided  by  the  number  of  days  in  the  tax¬ 
able  year.  For  the  purposes  of  this  sec¬ 
tion,  in  the  case  of  a  transferee,  the  term 
“exchange”  includes  a  section  112  (b)  (6) 
liquidation  of  the  character  described  in 
section  752  (c)  (5)  and  is  deemed  to  have 
taken  place  on  the  day  the  liquidation  is 
completed.  The  highest  bracket  amount 
immediately  prior  to  an  exchange,  of  a 
transferee  organized  upon  such  exchange, 
is  $500,000,  and  the  taxable  year  of  such 
a  transferee  is  the  period  from  the  date 
of  its  organization  to  the  end  of  its  first 
accounting  period  for  which  it  files  its 
return. 

This  paragraph  may  be  illustrated  by 
the  following  example: 

Example.  On  July  1,  1940,  the  X  Cor¬ 
poration,  which  makes  its  income  tax  re¬ 
turns  on  the  calendar  year  basis  and  has 
not  previously  in  1940  been  a  party  to  an 
exchange,  organizes  the  Y  Corporation, 
to  which  it  transfers  property  in  ex¬ 
change  for  all  the  stock  of  the  Y  Corpora¬ 
tion.  Under  section  752  (b)  (2)  and 
§  30.752-3  (a)  the  highest  bracket  amount 
of  the  X  Corporation  for  1941  is  $300,000. 
‘  The  highest  bracket  amount  of  the  X 


Corporation  for  1940  is  therefore  $350,000, 
computed  as  follows: 

(1)  $500,000  (highest  bracket 
amount  Immediately  preced¬ 
ing  exchange)  multiplied  by 
183  (number  of  days  in  1940 

up  to  and  including  July  1)__  $91,500,000 

(2)  Plus:  $200,000  (highest 

bracket  amount  for  1941,  com¬ 
puted  in  respect  of  July  1  ex¬ 
change),  multiplied  by  183 
(number  of  days  July  2  to 
December  31,  1940,  both  in¬ 
clusive) _  36,600,000 


(3)  Item  (1)  plus  item  (2).  128,100,000 

(4)  Highest  bracket  amount  for 
1940  ($128,100,000  (item  (3)) 
divided  by  366  (number  of 
days  in  1940) _  350,000 

(b)  Where  more  than  one  exchange  in 
taxable  year;  application  of  section  752 
(d)  (1)  and  (2).  In  the  case  of  a  trans¬ 
feror  or  a  transferee  which  has  been  a 
party  to  more  than  one  exchange  in  the 
same  taxable  year,  its  highest  bracket 
amount  for  such  taxable  year  is  the 
amount  computed  under  paragraph  (a) 
of  this  section  in  respect  of  the  last  ex¬ 
change,  but  in  computing  such  amount 
previous  exchanges  must  be  taken  into 
account  in  order  to  determine  the  vari¬ 
ous  factors  which  enter  into  such  com¬ 
putation.  The  highest  bracket  amount 
preceding  such  last  exchange  (which  is 
the  first  factor)  is  the  highest  bracket 
amount  for  such  taxable  year  computed 
under  paragraph  (a)  of  this  section  in 
respect  of  the  next  to  last  exchange  as 
though  such  taxable  year  ended  on  the 
date  of  the  last  exchange.  Thus,  in  the 
case  of  a  calendar  year  corporation,  which 
is  a  party  to  two  exchanges  in  1940,  one 
on  July  1  and  one  on  October  1,  the  tax¬ 
payer  must  use  as  the  highest  bracket 
amount  immediately  preceding  the  Oc¬ 
tober  1  exchange  the  highest  bracket 
amount  determined  under  paragraph  (a) 
of  this  section  relative  to  the  July  1  ex¬ 
change  as  though  the  taxable  year  ended 
October  1  rather  than  December  31.  The 
highest  bracket  amount  for  the  next  tax¬ 
able  year  (which  is  the  second  factor)  is 
the  amount  computed  under  §  30.752-7, 
which  takes  into  account  previous  ex¬ 
changes. 

This  section  may  be  illustrated  by  the 
following  example: 

Example.  The  X  Corporation,  which 
makes  its  income  tax  returns  on  a  cal¬ 
endar  year  basis,  is  either  a  transferor 
or  transferee  in  three  exchanges  during 
the  year  1940,  the  first  on  March  1,  the 
second  on  May  1,  and  the  third  on  July  1. 
Preceding  the  first  exchange  its  highest 
bracket  amount  is  $500,000.  Its  highest 
bracket  amount  for  the  year  1941,  com¬ 
puted  in  respect  of  such  first  exchange, 
is  $400,000;  computed  in  respect  of  the 
second  exchange,  it  is  $300,000;  and, 
computed  in  respect  of  the  last  exchange, 
it  is  $150,000.  (See  §  30.752-7.)  To 
compute  the  X  Corporation’s  final  high- 
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est  bracket  amount  for  1940  it  is  neces¬ 
sary  to  begin  with  the  first  exchange,  as 
follows: 

(1)  $500,000  (highest  bracket 
amount  preceding  first  ex¬ 
change),  multiplied  by  61 
(number  of  days  January  1 

to  March  1) _ $30,500,000 

(2)  $400,000  (highest  bracket 
amount  for  1941,  computed  in 
respect  of  March  1  exchange), 
multiplied  by  61  (number  of 


days  March  2  to  May  1) _  24,400,000 

(3)  Item  (1)  plus  item  (2) _  54,900,000 


(4)  Highest  bracket  amount  im¬ 
mediately  preceding  May  1  ex¬ 
change  (item  (3)  divided  by 
122,  number  of  days  January 

1  to  May  1) .  450,000 

It  is  next  necessary  to  make  the  same 
computation  relative  to  the  second,  or 
May  1,  exchange,  as  follows: 

(5)  $450,000  (highest  bracket 
amount  immediately  preceed- 
ing  May  1  exchange,  t.  e.,  item 
(4) ) ,  multiplied  by  122  (num¬ 
ber  of  days  January  1  to  May 

1) . . . . $54,900,000 

(6)  $300,000  (highest  bracket 
bracket  amount  for  1941,  com¬ 
puted  in  respect  of  May  1  ex¬ 
change),  multiplied  by  61 
(number  of  days  May  2  to  July 

1)  . . .  18,300,000 


(7)  Item  (5)  plus  item  (6) _  73,200,000 

(8)  Highest  bracket  amount  im¬ 
mediately  preceding  July  1 
exchange  (item  (7)  divided  by 
83,  number  of  days  January  1 

to  July  1) .  400,000 

The  highest  bracket  amount  immedi¬ 
ately  preceding  the  July  1  exchange  hav¬ 
ing  thus  been  determined,  it  is  now 
possible  to  make  a  final  determination  of 
the  highest  bracket  amount  of  the  X 
Corporation  for  the  year  1940.  Such 
highest  bracket  amount  is  $275,000,  com¬ 
puted  as  follows: 

(9)  $400,000  (highest  bracket 
amount  immediately  preced¬ 
ing  July  1  exchange,  t.  e.,  item 
(8)),  multiplied  by  183  (num¬ 
ber  of  days  January  1  to  July 

1) . . . . $75,200,000 

(10)  $150,000  (highest  bracket 
amount  for  1941,  computed  in 
respect  of  July  1  exchange), 
multiplied  by  183  (number  of 

days  July  2  to  December  31) _  27, 450,  000 


(11)  Item  (9)  plus  item  ( 10 )  —  100,650,000 

(12)  Highest  bracket  amount  of 
the  X  Corporation  for  1940 
(item  (11)  divided  by  366, 

number  of  days  in  1940) _  275,  000 

* 

[seal]  Guy  T.  Helvering, 

Commissioner  of  Internal  Revenue. 
Approved:  February  8,  1941. 

John  L.  Sullivan, 

Acting  Secretary  of  the  Treasury. 

[F.  R.  Doc.  41-968;  Filed,  February  10,  1941; 
9:23  a.  m.] 


TITLE  43— PUBLIC  LANDS 
CHAPTER  I— GENERAL  LAND  OFFICE 
[Circular  No.  504  b] 

Part  240 — Public  Land  Records 

COST  OF  COPIES  OF  PLATS,  FIELD  NOTES,  AND 
OTHER  RECORDS 

Section  240.4,  Title  43,  of  the  Code  of 
Federal  Regulations  (Circular  504  a,  June 
19,  1939)  is  hereby  amended  as  follows: 

§  240.4  Fees  for  copies  made  by  the 
General  Land  Office;  remittances  and 
forms  thereof.  The  following  fees  for 
the  preparation  and  delivery  of  certified 
and  uncertified  copies  of  records  by  the 
General  Land  Office  are  based  upon  sec¬ 
tion  460  R.S.  (43  U.S.C.  18)  and  the  acts 
of  August  24,  1912  (37  Stat.  497;  5  U.S.C. 
488-492)  and  June  5,  1920  (41  Stat.  908; 
43  U.S.C.  22) : 


Remittance  should  be  made  to  the 
Commissioner  of  the  General  Land  Office 
by  check  or  money  order.  Photographic 
work  is  not  commenced,  ordinarily,  be¬ 
fore  receipt  of  the  fee.  (R.S.  453,  2478; 
43  U.S.C.  2,  1201) 

Fred  W.  Johnson, 
Commissioner. 

Approved:  January  27,  1941. 

Oscar  L.  Chapman, 

Assistant  Secretary. 

[F.  R.  Doc.  41-963;  Filed,  February  8,  1941; 
9:30  a.  m.j 


TITLE  47-TELECOMMUNICATION 

CHAPTER  I— FEDERAL  COMMUNICA¬ 
TIONS  COMMISSION 


(a)  For  typewritten  copies,  15  cents 
for  each  hundred  words. 

(b)  For  photographic  (photostatic) 
copies,  15  cents  per  photostatic  sheet  not 
exceeding  11%  by  15  inches;  proportion¬ 
ate  fee  for  larger  sizes,  not  to  exceed  40 
cents  per  sheet. 

(c)  For  tracings,  a  sum  equal  to  the 
cost  of  production  thereof.  Blue  prints 
25  cents  per  square  yard. 

(d)  For  township  plats,  photolitho¬ 
graphs  at  50  cents,  photostats  at  40  cents, 
each.  Photostatic  copies  may  be  fur¬ 
nished  when  photolithographic  copies 
are  not  available.  Photolithographic 
copies  of  plats  of  Government  surveys 
showing  land  lines  and  general  topog¬ 
raphy  in  townships  6  miles  square  or 
fractions  thereof,  scale  2  inches  to  the 
mile,  may  usually  be  supplied  for  Alaska 
and  the  public  land  states.  Two  or  more 
plats,  when  relating  to  the  same  town¬ 
ship,  may  be  placed  under  one  certificate. 

(e)  When  feasible,  copies  of  field  notes 
will  be  made  with  two  pages  of  notes  on 
one  photostatic  sheet  11  %  by  15  inches 
in  size,  at  the  price  quoted  in  (b).  All 
copies  of  field  notes  relating  to  a  single 
township  may  be  covered  by  one  certifi¬ 
cate. 

(f)  For  certifying  a  copy  and  affixing 
thereto  the  seal  of  the  certifying  officer, 
25  cents.  A  similar  charge  is  made  for 
certifying  a  printed  copy  of  an  official 
circular  intended  for  gratuitous  distribu¬ 
tion. 

(g)  An  average  fee  of  between  85 
cents  and  $1.25  is  charged  for  certified 
fractional  extract  copies  of  railroad  or 
state  patent  records  or  approved  lists. 
These  are  furnished  only  on  specific 
request. 

The  fee  for  a  single  page  certified  pho¬ 
tographic  copy  of  a  patent  record  is, 
ordinarily,  40  cents. 


Part  2 — General  Rules  and  Regulations 


The  Commission  on  February  4,  1941, 
effective  immediately,  amended  Appen¬ 
dix  B  in  part  to  read  as  follows: 


Frequency 
(kilocycles) : 

Allocation 

• 

+ 

•  •  * 

414 

Government. 

* 

» 

•  *  • 

1,674 

Police,  government,  aviation. 

• 

* 

•  •  * 

nl.722 

Police,  government,  aviation. 

• 

* 

•  •  • 

2.Q52 

Government. 

2.854 

Do. 

2.856 

• 

# 

*  •  • 

2,956 

Government. 

• 

* 

•  •  * 

2,964 

Government  and  aviation. 

2,968 

Government. 

• 

• 

*  *  • 

J2.976 

Aviation  and  government. 

2,980 

Do. 

• 

* 

•  •  • 

3,050 

Aviation. 

• 

• 

*  •  • 

J3.285 

Aviation  and  government. 

3.290 

Aviation. 

* 

* 

•  •  • 

4,055 

Government  and  aviation. 

4,060 

Do 

4,065 

Government. 

• 

• 

•  •  • 

5,160 

5,162.5 

Aviation. 

J5.165 

Aviation  and  government. 

5,167.5 

Alaska  services. 

a5,170 

* 

* 

*  •  • 

5,255 

Aviation. 

• 

* 

•  •  * 

5,275 

Aviation. 

* 

* 

*  •  • 

5,390 

Aviation. 

5,395 

General  communication. 

• 

• 

•  •  • 

5,425 

Aviation. 

* 

* 

•  •  • 

5,480 

Aviation. 

5,485 

General  communication. 
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6.920 

5,925 

5,930 

• 

6,945 

6,950 

• 

6,795 

0,800 

0,805 

0,810 

• 

0.820 

0,830 

• 

8,120 

8,720 

• 

10.535 

10,540 

• 

12,185 

12,180 

12,195 

• 

10,250 

10,255 

• 

10,280 

10,285 

10.290 

10,300 

• 

23,025 

23,050 


Government  and  aviation. 
Do. 

Government. 

*  *  • 
Government  and  aviation. 
Government. 

*  •  • 

Aviation. 

Fixed. 

Aviation. 

Fixed. 

*  •  • 

Aviation. 

Fixed. 

•  •  • 

Aviation  and  government. 
*  •  * 

Aviation  and  government. 
•  *  • 

Aviation. 

Fixed. 

•  •  • 

Aviation  and  government. 

Do. 

Government. 

*  •  • 

Aviation  and  government. 
Government. 

*  •  * 

Aviation  and  government. 
Fixed. 

Aviation. 

Government. 

•  •  • 

Aviation  and  government. 
Government. 


(Sec.  4  (i),  48  Stat.  1068;  47  U.S.C.  154 
(1) — Sec.  303  (c),  48  Stat.  1082;  47  U.S.C. 
303  (c)) 

By  the  Commission. 

[seal]  T.  J.  Slowie, 

Secretary. 

[F.  R.  Doc.  41-985;  Filed,  February  10,  1941; 
11:35  a.  m.] 


Part  9 — Rules  and  Regulations  Govern¬ 
ing  Aviation  Services1 

The  Commission  on  February  4,  1941, 
amended  its  Rules  and  Regulations  as 
follows,  effective  immediately; 

Amended  §  9.21,  in  part,  to  read: 

§  9.21  License  periods. 

*  *  •  •  • 

(a)  For  stations  in  the  aviation  service, 
other  than  aircraft  stations  and  for  all 
stations  in  Alaska,  the  first  day  of  March 
of  each  year. 

(b)  For  scheduled  aircraft  stations  in 
the  aviation  service  other  than  in  Alaska, 
the  first  day  of  April  of  each  year. 

(c)  For  non-scheduled  aircraft  stations 
in  the  aviation  service  other  than  in 
Alaska,  the  first  day  of  August  of  each 
year. 

(d)  For  all  classes  of  stations  in  the 
aviation  service  in  Alaska,  the  first  day 
of  January  of  each  year. 

Amended  §  9.71  to  read  as  follows: 

§  9.71  Airport  control  frequencies — 
278  kilocycles  airport  control  frequency. 
After  January  1,  1941,  applicants  for  re- 


>4  F.R.  3379. 


newal  of  airport  control  station  licenses 
must  specify  an  ultra  high  frequency  in 
addition  to  278  kilocycles  and  provide 
service  on  278  kilocycles  until  an  ultra 
high  frequency  is  designated  as  a  sub¬ 
stitute  for  278  kilocycles.  New  applicants 
must  apply  for  an  ultra  high  frequency 
as  well  as  278  kilocycles  and  provide  serv¬ 
ice  on  278  kilocycles  until  an  ultra  high 
frequency  is  named  as  a  replacement  fre¬ 
quency  for  278  kilocycles. 

Airport  control  frequencies  (kilocycles) 
for  airport  control  stations: 

130,860  131,420  131,840 

Deleted  “Aeronautical,  Aeronautical 
Fixed  and  Aircraft  Stations”  and  §  9.72 
and  substituted  therefor  the  following: 

§  9.72  Miscellaneous  calling  and  work- 
ing  frequencies — 333  kilocycles.  General 
calling  frequency  for  aircraft  stations  op¬ 
erating  outside  the  North  American  con¬ 
tinent  on  trans-oceanic  flights. 

375  kilocycles.  International  direction¬ 
finding  frequency  for  use  outside  the  con¬ 
tinental  United  States. 

457  kilocycles.  Working  frequency  ex¬ 
clusively  for  aircraft  on  sea  flights  de¬ 
siring  an  intermediate  frequency. 

500  kilocycles.  International  calling 
and  distress  frequency  for  ships  and  air¬ 
craft  over  the  seas. 

1,638  kilocycles.  Air  navigation  fre¬ 
quency,  available  for  aeronautical  sta¬ 
tions,  scheduled  and  nonscheduled  air¬ 
craft. 

3, 105 7  and  6,210 T  kilocycles.  National 
and  international  aircraft  calling  and 
working  frequencies  primarily  for  use  by 
non-scheduled  aircraft.  The  use  of  these 
frequencies  is  restricted  to  communica¬ 
tions  pertaining  solely  to  aircraft  opera¬ 
tion  and  the  protection  of  life  and  prop¬ 
erty. 

3,120  kilocycles.  National  aircraft 
working  frequency  primarily  for  use  by 
non-scheduled  aircraft.  The  use  of  this 
frequency  is  restricted  to  communications 
pertaining  solely  to  aircraft  operation 
and  the  protection  of  life  and  property. 

140,100  kilocycles.  National  calling 
and  working  frequency  available  to  air¬ 
craft  for  general  communication  pur¬ 
poses.  The  use  of  this  frequency  is  re¬ 
stricted  to  communications  pertaining 
solely  to  aircraft  operation  and  the  pro¬ 
tection  of  life  and  property. 

Miscellaneous  maritime  frequencies. 
Calling  and  working  frequencies  of  ship 
stations  may  also  be  assigned  to  aircraft 
stations  for  the  purpose  of  communicat¬ 
ing  with  coastal  stations,  or  ship  sta¬ 
tions,  when  aircraft  are  in  flight  over  the 
seas;  available  for  Al,  A2,  A3  emission 
in  conformity  with  Part  8,  Rules  Gov¬ 
erning  Ship  Service;  provided  the  Com¬ 
mission  is  satisfied  in  each  case  that  un¬ 
due  interference  will  not  be  caused  to 
the  service  of  ship  or  coastal  stations.*4 
Amended  §  9.73  to  read  as  follows: 

§  9.73  Frequencies  available  for  as¬ 
signment  to  chain  systems .*  The  fre¬ 
quencies  allocated  to  the  several  chains 
are  as  follows: 


(a)  Northern  transcontinental  chain 
and  feeders  (Red) .  Available  for  aircraft 
and  aeronautical  stations: 


3.147.5  3,372.5 

3.162.5  3,467.5 

3.172.5  5,122.5 

3.182.5  6,162.5 

3.322.5  5,172.5 


5.572.5 

5.582.5 

5.592.5 

5.662.5 

5.697.5 
10  5,825 


“ 8,240 
12,330 
140,800 
140.940 
u  141,080 
12 141,220 


Available  for  aeronautical  fixed  sta¬ 
tions: 


10 12,330 


(b)  Midtranscontinental  chain  and 


feeders 

(Blue). 

Available  for 

aeronau- 

tical  and  aircraft  stations: 

2,906 

“4,110 

4,967.6 

“  10,125 

8  3,062.5 

4,937.5 

5,692.5 

141,360 

3,072.5 

4,947.5 

“  6,510 

141,500 

3,088 

4,952.5 

“  6,520 

12 141,640 

12 141,780 

Available  for  i 

aeronautical 

fixed  sta- 

tions: 

2,732 

“  6,510 

“  8,015 

10 10,855 

4,110 

«  5,520 

« 10,125 

(c)  Southern  transcontinental  chain 
and  feeders  (Brown) .  Available  for  aero¬ 
nautical  and  aircraft  stations: 


2,946 

3,432.5 

5,612.5 

10  6,550 

24  3,137.5 

4,732.5 

5.622.5 

«  7,700 

20  3,222.5 

14  5,365 

5,632.5 

“  10,080 

3.232.5 

25  5,390 

5,652.5 

141,920 

3,242.5 

24  5,480 

5,672.5 

142,000 

3,257.5 

5,602.5 

“  5,887.5 

12  142,200 
12  142,340 

Available  for  aeronautical 
tions: 

fixed  sta- 

2,612 

21 4,730 

24  4,525 

10  7,700 

24  2,998 

“  5,255 

“  6,550 

“  10,080 

26  3,050 
4,690 

14  5,365 

“  25  6,820 

“  10,190 
“  18,360 

(d)  Eastern  continental 

chain  and 

feeders  (Green) .  Available  for  aeronau¬ 
tical  and  aircraft  stations: 

8  2,608 

2,986 

10  5,707.5 

8  11,960 

“  2,898 

4,122.5 

“  6,795 

140,240 

2,922 

• 10  4,335 

“  6,805 

140,380 

2,946 

4,742.5 

“  8,565 

12  140,520 

12  140,660 


Available  for  aeronautical  fixed  sta¬ 
tions: 

2,608  4,335  5,310  »  “  8,130 

2,748  11 4,735  6,795  “10,855 

4,115  “4,740  “6,805  “11,960 

“  4,745 

(e)  Northwestern  continental  chain 
and  feeders  (Purple).  Available  for 
aeronautical  and  aircraft  stations: 

2.994  4,917.5  “5,887.5  142,900 

3,005  “  23  5,275  “6,490  143,040 

3.127.5  “5,377.5  '  “143,180 

Available  for  aeronautical  fixed  sta¬ 
tions: 

2,644  “6,490  8.700  “10,965 

(f)  Midcontinental  chain  and  feeders 
(Yellow).  Available  for  aeronautical 
and  aircraft  stations: 

3.447.5  1023  4.650  5,682.5  142,480 

3.457.5  5,032.5  “  23  8,070  142,620 

3,485  5,042.5  12 142,760 

Available  for  aeronautical  fixed  sta¬ 
tions: 

“  23  2,636  23  4,650  “8,073  “11,910 

j  “  23  2, 640  23  5,215  “9,200 
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(g)  Intercontinental  chain  and  feeders 
(Orange).  Frequencies  available  for 
traffic  control  over  the  international 
routes  as  follows: 

2,870  kc.  for  traffic  control  over  Inter- 
American  Route  (1)  and  Transpacific 
Route  (2). 

2,912  kc.  for  traffic  control  over  Europe- 
North  America  Route  (3)  and  Arctic 
Route  (4). 

I.  Available  for  aeronautical  and  air¬ 
craft  stations  on  the  routes  designated: 

1.  Inter- American  Route:  Available  for 
aeronautical  and  aircraft  stations: 


3,082.5 
5,405 
5,692.5 
28  6,557 


6,583 
6,590 
6,597 
“  8,217 


«  8,225 
»  8,233 
11,381 
11,394 


17,257 

17,274 

23,301 

23.324 


Available  for  aeronautical  fixed 
stations: 

2,648  5,375  « 9,310  10,955 

2,980  5,945  10 10,535  16,240 

10 16,290 


2.  Transpacific  Route:  Available  for 
aeronautical  and  aircraft  stations : 


2,976 

6,570 

8,577 

17,319 

5,165 

6,577 

11,356 

17,336 

18  6,557 

8,561 

11,369 

23,346 

6,563 

8,569 

12,824 

23,369 

Available 

for  aeronautical 

fixed  sta- 

tions: 

2,964 

5,925 

10  8,720 

10  16,280 

4,060  10 

8,120 

12,180 

•23,025 

3.  Europe-North 

America 

Route: 

Available  for  aeronautical  and  aircraft 

stations: 

2,912 

6,570 

8,554 

88 17,288 

10  3,285 

6,577 

11,306 

17,350 

88  6,543 

8,538 

11,319 

22  17,367 

6,563 

8,546 

12,776 
«  12,788 

23,211 

23,234 

Available 

for  aeronautical 

fixed  sta- 

tions: 

2,980 

5,920 

11,470 

16,250 

4,055 

8,120 

12,165 

16,440 

5,375 

8,720 

12,180 

4.  Europe- Arctic  Route:  Available  for 
aeronautical  and  aircraft  stations: 

*  1,674  *6, 530  *>6,550  11,344 

3, 285  6, 537  6, 557  17, 288 

28  6, 523  6,543  8,485  23,256 

11,331  23,279 

Available  for  aeronautical  fixed  sta¬ 
tions: 

*  31 1,722  2,648  8,720  10,955 

II.  Available  for  aeronautical  and  air¬ 
craft  stations  on  routes  1, 2, 3,  and  4  listed 
above: 

20  143,  460  *°  143,  600  »  143, 740. 

Amended  §  9.74  by  deleting  therefrom 
the  footnote  indicator8  and  the  words 
“Day  only”  relating  to  the  frequency 
11,910  kilocycles. 

Amended  §  9.77  by  adding  the  footnote 
indicator  38  after  the  frequency  39,060 
kilocycles 

No.  28 - 6 


Deleted  §  9.79.  s 

Amended  §  9.81  to  read  as  follows: 

§  9.81  Frequency  tolerance.  The  fre¬ 
quency  tolerance  of  stations  in  the  avia¬ 
tion  service  shall  be  as  follows: 


Class  of  station 


Frequency 

band 


Percent 

toler¬ 

ance 


g~ 
|  a 

C.  a 

a”* 


*5 

a>  «. 


Aeronautical . 

Aeronautical  fixed: 

Below  6  megacycles _ 

Above  8  megacycles _ 

Aircraft  using  frequencies 
assigned  aeronautical  sta¬ 
tions. 

Aircraft  frequencies  available 
to  ships. 

Aircraft  using  other  fre¬ 
quencies. 

Airport  control  stations . 

Airport  control  stations  using 
other  frequencies. 

All  stations  in  aviation  service 
other  than  airport  control 
stations  using  frequencies 
above  30  megacycles. 

AIT  airport  control  stations 
using  frequencies  above  30 
megacycles. 


0.04 

.03 

.02| 

.04 


0.02 

.01 

.01 

.02 


278  kilocycles 


129000-132000. 


.02 

.02 


.02 


.01 


Amended  §  9.91  to  read  as  follows: 

§  9.91  Aircraft  stations.  Communica¬ 
tions  by  an  aircraft  station  shall  be 
limited  to  the  necessities  of  safe  aircraft 
navigation.  Normally  contacts  with  air¬ 
port  control  stations  shall  not  be  at¬ 
tempted  unless  the  aircraft  is  within  the 
control  area  of  the  airport.1 

Amended  §  9.113  by  adding  footnote  2 
at  the  end  of  the  section,  to  read  as  fol¬ 
lows:  “May  include  one  or  more  of  the 
following:  Glide  path  transmitter,  local¬ 
izer  transmitter,  combination  glide  path 
and  localizer  transmitter,  approach 
marker  transmitters.  These  services  may 
be  authorized  by  the  same  license  as  an 
airport  control  station  when  operated  as 
an  integral  part  of  a  complete  airport 
control  system.” 

Amended  I  9.141  by  changing  the  foot¬ 
note  indicator  “23”  to  “33”  and  adding 
the  following  new  sentence  at  the  end 
of  the  footnote:  “These  services  may  be 
authorized  by  the  same  license  as  an  air¬ 
port  control  station  when  operated  as  an 
integral  part  of  a  complete  airport 
system.” 


tinuous  watch  on  both  of  these  frequencies, 
however,  continuous  watch  on  3105  kilocycles 
only  is  required  to  be  maintained  by  airport 
control  stations. 

*  Chain  systems  will  be  established  as  indi¬ 
cated  upon  a  map  to  be  maintained  by  the 
Commission,  and  this  map  will  show  the  gen¬ 
eral  routes  and  location  of  stations  (except 
aircraft)  in  the  aviation  service  authorized  by 
the  Commission. 

*  Subject  to  the  condition  that  no  inter¬ 
ference  is  caused  to  Government  stations,  A3 
emission  may  be  used  if  the  communication 
band  width  of  emission  does  not  exceed  3000 
cycles. 

10  These  frequencies  are  assigned  upon  the 
express  condition  that  no  interference  will  be 
caused  to  any  service  or  any  station  which  in 
the  discretion  of  the  Commission  may  have 
priority  on  the  frequency  or  frequencies  with 
which  interference  results. 

11  Subject  to  the  condition  that  no  inter¬ 
ference  is  caused  to  aeronautical  and  aircraft 
stations. 

“  Available  on  a  secondary  basis. 

14  Maximum  power  50  watts  for  use  east  of 
New  York  only,  subject  to  the  condition  that 
no  interference  will  be  caused  to  Agriculture 
stations  in  the  fixed  service  or  to  any  station 
which  in  the  Judgment  of  the  Commission  has 
priority  on  this  frequency. 

18  For  U6e  on  routes  lying  south  of  the 
United  States  only. 

®°  Also  available  for  use  on  any  other  chain 
where  the  frequencies  regularly  assigned  can¬ 
not  be  used  due  to  interference. 

21  Priority  is  recognized  of  the  services  exist¬ 
ing  outside  the  American  continents. 

22  Priority  is  recognized  of  the  existing  serv¬ 
ices  of  the  American  continents  as  well  as  of 
the  territories  and  possessions  of  the  states 
of  these  continents. 

53  Available  for  aeronautical  and  aircraft 
stations  subject  to  0.01  percent  tolerance  and 
2500  cycles  modulation. 

34  For  that  portion  of  the  Brown  Chain  be¬ 
tween  New  York,  New  York  and  Montreal, 
Canada. 

21  For  that  portion  of  the  Brown  Chain  be¬ 
tween  New  York,  New  York  and  Toronto, 
Canada. 

M  Additional  frequency  to  be  used  only  In 
case  of  interference  or  when  traffic  conditions 
do  not  permit  the  use  of  the  other  frequencies 
assigned  to  this  route.  Not  to  be  used  in 
Continental  United  States. 

30  Not  to  be  used  south  of  Ketchikan, 
Alaska,  or  in  the  Continental  United  States. 

31  Assignment  limited  to  communications 
only  over  that  portion  of  polar  route  termi¬ 
nating  at  Seattle,  Washington,  on  condition 
of  no  interference  to  police  communications. 

“The  frequency  309060  kilocycles  is  pri¬ 
marily  for  use  in  communication  with  motor¬ 
less  flight  activities  and  is  available  for  in¬ 
struction  of  student  trainees  in  motor  pro¬ 
pelled  craft  only  on  an  adequate  showing 
that  the  other  three  frequencies  listed  in  this 
section  are  assigned  in  the  vicinity  of  the 
proposed  station  and  are  insufficient  for  the 
needs. 

34  No  separate  or  additional  authorization  Is 
necessary  for  licensed  coastal  or  ship  stations 
to  communicate  with  or  handle  public  mes¬ 
sages  to  or  from  an  aircraft  in  flight  over 
the  sea. 


1  Approximately  within  30  miles  distance  or 
10  minutes  flight  of  the  airport. 

1 6210  kilocycles  is  established  as  an  air¬ 
craft  calling  and  working  frequency  on  a 
world-wide  basis  by  the  General  Radio  Regu¬ 
lations  (Cairo  revision  1938),  3105  kilocycles 
is  allocated  for  similar  purposes  in  the  West¬ 
ern  Hemisphere  only  by  the  Inter-American 
Arrangement  Concerning  Radiocommunica¬ 
tions  (Habana,  December  1937) .  Stations  of 
the  Civil  Aeronautics  Authority  stand  con- 


(Sec.  4  (i),  48  Stat.  1068;  47  U.S.C. 
154  (i)— Sec.  303  (c),  48  Stat.  1082;  47 
U.S.C.  303  (c) ) 

By  the  Commission. 

1  [seal]  T.  J.  Slowie, 

Secretary. 

[F.  R.  Doc.  41-986;  Filed,  February  10,  1941; 
11:35  a.  m.] 
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Notices 


DEPARTMENT  OF  THE  INTERIOR. 

I 

Bituminous  Coal  Division. 

[Dockets  Noe.  A-14,  A-20,  A-27,  A-29,  A-80, 
A-42,  A-49,  A-60,  A-51,  A-72,  A-88,  A-98, 
A-125,  A-126,  A-127,  A-145 1 

Petitions  of  the  St.  Louis  &  O’Fallon 
Coal  Company,  District  Board  No.  11, 
Midland  Electric  Coal  Corporation, 
District  Board  No.  10,  Consolidated 
Coal  Company,  Sahara  Coal  Company 
and  United  Electric  Coal  Companies, 
Concerning  Absorptions  on  Shipments 
of  Off-Line  Railroad  Locomotive  Fuel 
to  the  Several  Carriers  Named  in  the 
Respective  Petitions  Filed  Pursuant 
to  Section  4  II  (d)  of  the  Bituminous 
Coal  Act  of  1937 

memorandum  opinion  and  order  concern¬ 
ing  LIMITED  REOPENING  OF  HEARING,  FIL¬ 
ING  OF  BRIEFS  AND  OTHER  RELATED  MAT-  ! 
TERS  IN  THE  ABOVE-ENTITLED  PROCEEDINGS 

The  above-styled  proceedings  were  in¬ 
stituted  on  original  petitions  filed  by  Dis¬ 
trict  Boards  Nos.  10  and  11,  and  by  cer¬ 
tain  producers  located  in  Districts  10  and 
11,  all  of  which  seek  permission  to  absorb 
certain  freight  rate  divisions,  car  switch¬ 
ing  charges  and  trackage  charges  in¬ 
volved  in  the  sale  of  off-line  railroad  lo¬ 
comotive  fuel  to  the  carriers  named  in 
the  respective  petitions.  These  proceed¬ 
ings  were  consolidated  for  purposes  of 
hearing  and  were  heard  by  W.  A.  Cuff,  a 
duly  designated  Examiner  of  the  Divi¬ 
sion,  in  a  Hearing  Room  of  the  Division, 
Washington,  D.  C.,  on  November  12-15, 
1940. 

On  motion  of  the  respective  petitioners 
at  the  hearing,  the  Examiner  ruled  that 
the  petition  filed  by  Consolidated  Coal 
Company  in  Docket  No.  A-14  should  be 
withdrawn  and  that  the  petition  filed  by 
District  Board  No.  11  in  Docket  No.  A-145 
should  be  dismissed.  I  find  that  the 
Examiner’s  rulings  were  proper  and,  ac¬ 
cordingly,  the  petition  in  Docket  No.  A-14 
is  deemed  withdrawn,  and  that  in  Docket 
No.  A-145  is  dismissed. 

For  purposes  of  procedural  conven¬ 
ience,  the  remaining  matters  were  heard 
in  several  separate  phases,  as  follows: 
Phase  1:  Petition  of  the  St.  Louis  & 
O’Fallon  Coal  Company,  Docket  No. 
A-72;  Phase  2:  Petition  of  District  Board 
No.  11,  Docket  No.  A-145;  Phase  3:  Pe¬ 
tition  of  Midland  Electric  Coal  Corpora¬ 
tion,  Docket  No.  A-88  \  and  petitions  of 
District  Board  No.  10,  Dockets  Nos. 
A-126,  A-127,  A-50  and  A-51;  Phase  4: 
Petition  of  District  Board  No.  10,  Docket 
No.  A-42,  petitions  of  the  Consolidated 
Coal  Company.  Dockets  Nos.  A-20  and 
A-27,  and  petition  of  Midland  Electric 
Coal  Corporation,  Docket  No.  A-30; 


1  The  hearing  on  the  petition  filed  by  Mid¬ 
land  Electric  Coal  Corporation  in  Docket  No. 
A-88  has  been  continued  to  February  26, 
1941,  by  Order  of  the  Director  dated  January 
6.  1941. 


Phase  5:  Petition  of  District  Board  No. 

11.  Docket  No.  A-29,  petition  of  District 
Board  No.  10,  Docket  No.  A-49,  petition 
of  Sahara  Coal  Company,  Docket  No. 
A-98,  and  petition  of  United  Electric 
Coal  Companies,  Docket  No.  A-125. 

The  hearing  on  all  phases  except  those 
portions  of  phase  5  concerning  requests 
for  absorptions  on  the  sale  of  off-line 
railroad  locomotive  fuel  to  the  Grand 
Trunk  Western  Railroad  by  producers 
located  in  Districts  10  and  11  (Dockets 
Nos.  A-29,  A-49,  a  portion  of  A-98,  and 
A-125)  has  been  completed.2  Accord¬ 
ingly,  the  hearing  on  all  phases  except 
phase  5  (and  Docket  No.  A-88)  should 
be  closed  in  so  far  as  the  taking  of  evi¬ 
dence  is  concerned. 

Phase  5  of  these  proceedings  was  ini¬ 
tiated  by  District  Board  No.  11,  which, 
on  September  14,  1940,  filed  an  original 
petition  (Docket  No.  A-29),  requesting 
a  uniform  delivered  price  of  $2.75  per  ton 
for  all  District  No.  11  coal  sold  to  the 
Grand  Trunk  Western  Railroad  for  off¬ 
line  railroad  locomotive  fuel  use. 

Thereafter,  on  September  30,  1940, 
District  Board  No.  10  filed  an  original 
petition  (Docket  No.  A-49),  requesting 
a  delivered  price  of  $2.65  per  ton  for  all 
mines  located  in  the  Belleville  Subdis¬ 
trict  of  District  No.  10  and  a  delivered 
price  of  $2.90  per  ton  for  all  mines  lo¬ 
cated  in  the  Southern  and  DuQuoin 
Subdistricts  of  District  10,  for  coal  sold 
to  the  Grand  Trunk  Western  Railroad 
for  off-line  railroad  locomotive  fuel  use. 

On  October  9,  1940,  District  Board  No. 
11  filed  its  first  amended  petition  in 
Docket  No.  A-29,  requesting  a  uniform  de¬ 
livered  price  of  $2.65  per  net  ton  (or  100 
less  than  that  proposed  in  the  original 
petition)  for  all  District  11  producers  for 
coal  sold  to  the  Grand  Trunk  Western 
Railroad  for  off-line  railroad  locomotive 
fuel  use.  The  amendment  was  prompted 
by  the  original  petition  filed  in  Docket  No. 
A-49  by  District  Board  No.  10.  This 
amendment  was  received  without  objec¬ 
tion. 

At  the  close  of  the  hearing  on  Phase  5 
on  November  14,  1940,  District  Board  No. 
11  moved  for  the  right  to  file  a  second 
amended  petition  in  Docket  No.  A-29  on 
the  ground  that  such  further  amendment 
was  necessitated  by  certain  information 
which  had  been  disclosed  at  the  informal 
conference  and  at  the  final  hearing  relat¬ 
ing  to  the  delivered  prices  of  the  coals  of 
Districts  9,  10  and  11  for  sale  to  the 
Grand  Trunk  Western  Railroad  for  off¬ 
line  railroad  locomotive  fuel  use.  District 
Board  No.  9  interposed  an  oral  objection 
to  this  motion  on  the  ground  that  the 
issues  had  been  framed  and  the  testimony 
offered  and  received  on  the  first  amended 
petition  filed  by  District  Board  No.  11. 
The  Examiner  referred  this  motion  to  me 
for  determination,  and  upon  the  comple¬ 
tion  of  the  hearing,  on  November  15, 1940, 
he  ruled  that  the  hearing  would  remain 
open  for  a  period  of  ten  days,  during 


*  As  heretofore  noted,  the  hearing  in 
Docket  No.  A-88  has  been  continued  to 
February  26,  1941. 


which  time  interested  parties  might  file 
amended  petitions,  if  they  desired. 

Accordingly,  District  Board  No.  11,  on 
November  22,  1940,  filed  its  Second 
Amended  Petition  in  Docket  No.  A-29, 
requesting  a  uniform  delivered  price  of 
$2.40  per  ton  for  all  District  11  mines 
supplying  coal  to  the  Grand  Trunk  West¬ 
ern  Railroad  for  off-line  railroad  locomo¬ 
tive  fuel  use. 

Thereafter,  motions  to  strike  this  Sec¬ 
ond  Amended  Petition  were  filed  by  Dis¬ 
trict  Boards  Nos.  9  and  10,  Sahara  Coal 
Company  and  United  Electric  Coal  Com¬ 
panies  on  the  following  grounds : 

(1)  The  issues  raised  by  the  Second 
Amended  Petition  are  beyond  the  scope 
of  the  notice  of  and  order  for  hearing, 
and  raise  issues  which  are  substantially 
different  from  those  raised  by  the  petition 
upon  which  the  hearing  was  held  and 
upon  which  testimony  was  adduced. 

(2)  The  issues  cannot  be  determined 
upon  the  evidence  adduced  at  the  hear¬ 
ing  since  no  testimony  was  offered  therein 
on  these  issues. 

District  Board  10,  Sahara  Coal  Com¬ 
pany  and  United  Electric  Coal  Companies 
also  prayed  that  either  (1)  the  Second 
Amended  Petition  be  stricken,  or  (2)  if 
the  Second  Amended  Petition  be  received, 
that  these  proceedings  be  reopened  for 
the  purpose  of  adducing  additional  evi¬ 
dence  upon  the  issues  raised  by  the  Sec¬ 
ond  Amended  Petition. 

I  am  here  confronted  by  a  record  in 
which  the  testimony  offered  by  District 
Board  No.  11  is  unusual,  in  that  its  two 
witnesses  who  testified  as  to  the  proper 
coordination  of  the  coals  of  Districts  9, 
10  and  11  for  sale  to  the  Grand  Trunk 
Western  Railroad  for  railroad  locomo¬ 
tive  fuel  use,  were  both  openly  opposed 
to  the  first  amended  petition  filed  by  the 
Board,  which  requested  a  delivered  price 
of  $2.65  per  ton  for  coal  sold  to  this  con¬ 
sumer  for  this  use. 

The  testimony  of  these  two  witnesses 
does  not  support  the  prices  requested  in 
the  first  amended  petition,  upon  which 
this  cause  was  heard.  If  anything,  it 
urges  the  establishment  of  a  price  which 
was  not  in  issue.  In  this  state  of  the 
record,  it  is  apparent  that  any  finding 
made  as  to  the  price  of  the  District  11 
coals  for  sale  to  the  Grand  Trunk  West¬ 
ern  Railroad  for  off-line  locomotive  fuel 
use  might  well  serve  only  as  basis  for 
further  proceedings  since  the  question,  in 
all  probability,  would  come  before  the 
Division  again  on  new  petitions.  This 
would  require  restating  much  of  the  tes¬ 
timony  of  this  already  voluminous  rec¬ 
ord.  All  this  can  be  avoided  by  permit¬ 
ting  the  Second  Amended  Petition  of 
District  Board  No.  11  in  Docket  No.  A-29 
to  be  filed. 

Accordingly,  I  am  of  the  opinion  that 
the  Second  Amended  Petition  be  re¬ 
ceived. 

Having  determined  that  the  Second 
Amended  Petition  should  be  received,  the 
remaining  question  is,  should  the  hearing 
be  reopened  for  the  purpose  of  receiving 
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further  evidence  in  the  new  issues  raised 
by  this  Second  Amended  Petition. 

Plainly,  the  issue  of  whether  the  de¬ 
livered  prices  for  District  11  coals  should 
be  lowered  to  $2.40  per  ton  differs  sub¬ 
stantially  from  the  issue  as  to  whether 
it  should  be  $2.65  per  ton.  The  parties 
were  never  apprised,  until  the  close  of 
Phase  5  of  the  hearing,  that  the  lower 
price  would  be  sought,  and  no  opportu¬ 
nity  has  been  afforded  to  them  to  adduce 
testimony  or  cross-examine  witnesses  on 
this  issue. 

These  considerations  take  on  added 
importance  from  the  facts  that  all  par¬ 
ties  to  this  proceeding  agree  that  the 
competition  for  the  Grand  Trunk  West¬ 
ern  Railroad  business  is  keen,  and  that 
the  delivered  prices  must  be  carefully 
coordinated  if  the  existing  competitive 
opportunities  are  to  be  maintained.  This 
can  be  done  only  by  reopening  the  hear¬ 
ing  and  affording  to  all  parties  an  op¬ 
portunity  to  meet  the  issue  raised  by  the 
Second  Amended  petition. 

Accordingly,  I  am  of  the  opinion  that 
Phase  5  of  the  hearing  should  be  re¬ 
opened  for  the  limited  purpose  of  re¬ 
ceiving  further  evidence  on  the  new 
issues  raised  by  the  Second  Amended  Pe¬ 
tition  filed  herein  by  District  Board  No. 

11  in  Docket  No.  A-29.  The  motions  filed 
by  District  Boards  Nos.  9  and  10,  Sahara 
Coal  Company  and  United  Electric  Coal 
Companies  should  be  denied  to  the  ex¬ 
tent  that  they  oppose  the  filing  of  the 
Second  Amended  Petition  by  District 
Board  No.  11  in  Docket  No.  A-29,  and 
granted  only  to  the  extent  that  they 
request  that  the  hearing  be  reopened 
if  said  Second  Amended  Petition  is 
received. 

At  the  close  of  the  hearing,  the  Exam¬ 
iner  further  ruled  that  interested  parties 
might  file  briefs  within  two  weeks  after 
the  Director  formally  closed  the  hearing 
in  these  proceedings.  Sahara  Coal  Com¬ 
pany,  a  producer  located  in  District  No. 
10,  and  the  original  petitioner  in  Docket 
No.  A-98,  filed  a  motion  on  December  7, 
1940,  requesting  that  the  time  for  filing 
briefs  in  these  proceedings  be  established 
as  either  (a)  two  weeks  after  an  order  is 
issued  striking  the  Second  Amended  Peti¬ 
tion  in  Docket  No.  A-29,  if  the  Director 
determines  to  strike  said  amendment,  or 
(b)  two  weeks  after  the  close  of  the  fur¬ 
ther  hearing  in  the  above -entitled  pro¬ 
ceedings  if  the  Director  determines  to 
reopen  this  hearing  in  order  to  receive 
further  evidence  on  the  Second  Amended 
Petition  filed  by  District  Board  No.  11  in 
Docket  No.  A-29. 

I  am  of  the  opinion,  however,  that 
there  is  no  reason  for  delaying  the  filing 
of  briefs  in  matters  other  than  those 
involved  in  the  reopened  hearing. 

Now,  therefore,  it  is  ordered,  That  the 
Second  Amended  Petition  of  District 
Board  No.  11  in  Docket  No.  A-29  be  and 
hereby  is  received;  and 

It  is  further  ordered,  That  no  further 
evidence  be  received  and  that  no  further 


proceedings  be  had  and  the  hearing  in 
the  above-entitled  matters  is  hereby 
closed,  except  on  those  portions  of  Phase 
5  which  relate  to  absorptions  on  the  sale 
of  off-line  locomotive  fuel  to  the  Grand 
Trunk  Western  Railroad  (Dockets  Nos. 
A-29,  A-49,  A-125,  and  the  relevant  por¬ 
tions  of  A-98) ;  and 
It  is  further  ordered,  That  the  hearing 
on  such  portions  of  Phase  5  of  the  above- 
styled  proceedings  be  reopened  for  the 
limited  purpose  of  receiving  further  evi¬ 
dence  on  the  issue  raised  by  said  Second 
Amended  Petition  in  Docket  No.  A-29; 
and 

It  is  further  ordered.  That  interested 
parties  shall,  if  they  so  desire,  file  briefs 
with  the  Examiner  within  two  weeks 
from  the  date  hereof,  in  any  of  the 
above-entitled  matters;  and 
It  is  further  ordered.  That  the  mo¬ 
tions  filed  in  this  matter  by  District 
Boards  Nos.  9  and  10,  Sahara  Coal  Com¬ 
pany,  and  United  Electric  Coal  Com¬ 
panies  are  granted  to  the  extent  that  the 
hearing  is  reopened  as  ordered  above; 
and  in  all  other  respects,  said  motions 
are  denied. 

Dated:  February  7, 1941. 

[seal!  H.  A.  Gray, 

Director. 

[F.  R.  Doc.  41-995;  Filed.  February  10,  1941; 

11:40  a.  m.] 


inal  petition  in  the  above  entitled  pro¬ 
ceeding  be  and  the  same  is  hereby  dis¬ 
missed  without  prejudice. 

Dated:  February  7,  1941. 

[seal]  H.  A.  Gray, 

Director. 

[F.  R.  Doc.  41-996;  Filed,  February  10,  1941; 
11:39  a.  m.] 


[Docket  No.  A-366] 

Petitions  of  the  Pittsburgh  Coal  Com¬ 
pany,  a  Code  Member  in  District  No. 

2,  for  Changes  in  Minimum  Prices 
Established  for  the  Coals  of  Its 
Champion  #1,  Midland,  Arnold,  Mon¬ 
tour  #9,  Somers  and  Solar  Mines 
When  Shipped  for  Railroad  Fuel  Use 
to  the  Lehigh  Valley  Railroad,  Dela¬ 
ware,  Lackawanna  and  Western  Rail¬ 
road,  Reading  Railroad,  Delaware  and 
Hudson  Railroad  and  Ann  Arbor  Rail¬ 
road 

order  dismissing  original  petition 

The  Pittsburgh  Coal  Company,  a  code 
member  in  District  2,  filed  an  original  pe¬ 
tition  on  November  15,  1940,  pursuant  to 
section  4  n  (d)  of  the  Bituminous  Coal 
Act  of  1937,  seeking  modification  of  the 
effective  minimum  prices  established  for 
its  coals  produced  at  petitioner’s  Champ¬ 
ion  #1,  Midland,  Arnold,  Montour  #9, 
Somers  and  Solar  Mines,  when  shipped  as 
railroad  fuel  to  the  Lehigh  Valley,  Dela¬ 
ware,  Lackawanna  and  Western,  Reading, 
Delaware  and  Hudson,  and  Ann  Arbor 
Railroads. 

On  December  10,  1940,  the  original  pe¬ 
titioner  filed  a  motion  to  withdraw  the 
original  petition  without  prejudice. 

It  appears  that  the  withdrawal  of  said 
petition  will  not  prejudice  the  rights  of 
any  persons,  and  that  no  objection  was 
entered  by  any  party  thereto. 

It  is  therefore  ordered,  That  the  mo¬ 
tion  of  the  original  petitioner  be  and  the 
same  is  hereby  granted,  and  that  the  orig- 


[  Docket  No.  A-579] 

Petition  of  Clean  Eagle  Coal  Company, 
District  8,  for  a  Reduction  in  Classi¬ 
fication  of  the  Coals  of  Mine  Index 
109,  in  Size  Groups  18-21  From  “B”  to 

“D” 

memorandum  opinion  and  order  denying 
temporary  relief 

This  proceeding  was  instituted  upon 
an  original  petition  filed  by  the  Clean 
Eagle  Coal  Company,  a  code  member  in 
District  8  (the  “original  petitioner”), 
pursuant  to  section  4  11  (d)  of  the  Bitu¬ 
minous  Coal  Act  of  1937,  on  January  10, 
1941.  The  petition  prays  for  the  issu¬ 
ance  of  temporary  and  final  orders  re¬ 
ducing  from  “B”  to  “D”  the  classifica¬ 
tions  established  for  the  coals  produced 
at  the  Clean  Eagle  Mine,  Mine  Index  109, 
in  Size  Groups  18  to  21,  inclusive  (the 
slack  sizes).  A  petition  of  intervention 
was  filed  on  January  18,  1941,  by  Mal¬ 
lory  Coal  Company,  a  code  member  in 
District  8  (“the  intervener”)  praying  for 
a  reduction  in  classification  in  Size 
Groups  18  to  21  from  “B”  to  “E”  at  its 
Mines  Nos.  2  and  3  (Mine  Index  Nos.  312 
and  313)  and  from  “B”  to  “E”  at  its  Mines 
Nos.  4  and  5  (Mine  Index  Nos.  314  and 
315). 

Pursuant  to  the  Division’s  Rules  and 
Regulations  in  Proceedings  Instituted 
Pursuant  to  Section  4  II  (d)  of  the  Act, 
an  informal  conference  concerning  tem¬ 
porary  relief  in  the  above-entitled  mat¬ 
ter  was  held  on  January  22,  1941,  in 
Washington,  D.  C.,  upon  due  notice  to 
interested  persons.  Appearances  were 
noted  at  the  conference  by  the  original 
petitioner,  the  intervening  petitioner,  and 
District  Boards  7  and  8. 

The  formal  documents  in  this  proceed¬ 
ing  and  the  representations  made  at  the 
conference  therein  indicate  that: 

The  original  petitioner  bases  its  prayer 
for  relief  on  the  ground  that  consumers 
have  refused  to  purchase  its  slack  coals 
at  the  “B”  classification,  but  have  told 
petitioner  that  they  would  be  acceptable 
at  the  “E”  classification.  Petitioner, 
however,  believes  it  may  be  possible  to 
market  the  coal  at  the  “D”  classification. 

According  to  the  original  petitioner, 
the  sales  of  its  resultant  coals  were  ir¬ 
regular  up  to  October  1939,  most  of  its 
slack  having  been  shipped  via  the  Great 
Lakes  for  by-product  use,  and  but  little 
for  general  steam  purposes.  At  that  time 
mechanical  conveyors  were  installed  at 
the  mine,  production  was  doubled,  and 
efforts  to  sell  the  slack  sizes  for  steam 
purposes  were  intensified. 
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During  the  period  from  October  1, 

1939,  to  October  1,  1940,  the  running 
time  of  the  Clean  Eagle  Mine  was  better 
than  that  of  any  other  mine  in  the  same 
field.  In  October  and  November  of 

1940,  with  minimum  prices  in  effect,  its 
running  time  continued  to  be  satisfac¬ 
tory.  Petitioner  assigns  as  the  reason  for 
this  certain  railroad  fuel  business  which 
it  does  not  expect  to  retain.  In  Decem¬ 
ber  and  January,  its  operating  time 
slumped  considerably. 

Petitioner  represented  that  one-third 
of  its  total  tonnage  in  the  twelve  months 
preceding  October  1,  1940,  consisted  of 
slack  which  was  shipped  for  steam  use. 

It  presented  an  exhibit  at  the  conference 
showing  the  slack  tonnages  shipped  by  it 
to  each  of  thirty  consumers  during  that 
period.  It  appears,  however,  that  the 
shipments  to  some  twenty  of  these  con¬ 
sumers  were  merely  test  orders,  and  were 
not  repeated  even  prior  to  the  establish¬ 
ment  of  effective  minimum  prices.  Five 
of  the  thirty  consumers  were  termed 
“regular”  in  that  they  had  bought  the 
coal  prior  to  October  1, 1939,  or  had  made 
more  than  one  purchase  in  the  ensuing 
year.  It  further  appears  that  four  of 
these  “regular”  customers  are  very  large 
coal  consumers  who  contracted  for  only 
a  relatively  small  part  of  their  needs  with 
the  original  petitioner.  There  were  indi¬ 
cations  at  the  conference  that  these  four 
“regular”  customers  may  have  discon¬ 
tinued  their  purchases  from  the  original 
petitioner  for  reasons  other  than  the 
prices  established  for  its  slack  sizes — for 
example,  because  of  resort  to  captive 
mines  or  to  the  %"  xO  size  which  peti¬ 
tioner  does  not  produce.  The  consumer 
which  has  customarily  purchased  the 
greatest  tonnages  of  petitioner’s  slack 
coals  has  continued  to  accept  regular 
shipments  since  October  1, 1940. 

At  the  conference  District  Board  8 
opposed  the  original  petitioner,  urging 
In  particular  that  the  original  petitioner 
had  failed  to  make  an  adequate  showing 
that  it  had  ever  established  a  regular 
steam  market  for  its  slack  coals.  And 
the  aforementioned  circumstances  tend 
to  support  the  position  of  the  District 
Board  and  thus  to  lead  to  the  conclusions 
that  the  original  petitioner  has  failed  to 
show  an  emergency  warranting  invoca¬ 
tion  of  the  Division’s  powers  with  respect 
to  temporary  relief  and  that  its  petition 
raises  issues  whose  disposition  can  ap¬ 
propriately  be  decided  only  after  a  for¬ 
mal  hearing,  which  has  already  been  set 
down  at  an  early  date — February  20, 

1941. 

The  intervener,  Mallory  Coal  Company, 
rests  its  prayer  for  relief  primarily  on 
the  analyses  of  its  coal,  which  it  con¬ 
tends  show  its  coal  to  have  declined  in 
value  since  the  time  of  its  original  classi¬ 
fication  in  General  Docket  No.  15.  How¬ 
ever,  intervener  admits  that  in  the  past 
only  a  small  fraction  of  its  tonnage  has 
been  marketed  for  general  steam  use  in 
Size  Groups  18  to  21.  Thus  in  1939  such 
shipments  comprised  only  17,000  tons  of 
a  total  distribution  of  some  614,000  tons 
and  in  1940  only  9,000  tons  of  a  total  of 


about  678,000  tons.  The  same  propor¬ 
tions  have  obtained  during  the  brief  ex¬ 
perience  to  date  in  1941. 

It  thus  appears  that  Mallory  is  asking 
for  a  reduction  which  will  permit  it  to 
enter  a  market  which  it  has  not  previ¬ 
ously  enjoyed.  Without  passing  on  the 
merits  of  Mallory’s  contention  that  the 
analyses  show  its  coal  to  be  incorrectly 
classified  for  steam  use,  the  Director  is 
of  the  opinion  that  a  reduction  in  clas¬ 
sification  apparently  designed  to  enable 
a  producer  to  enter  a  new  market  should 
be  fully  explored  at  a  hearing  of  which 
all  persons  have  been  given  adequate  no¬ 
tice.  Such  a  hearing  has  already  been 
scheduled  in  this  matter  for  February  20, 
1941. 

In  view  of  the  foregoing  circumstances 
it  appears  to  the  Director  that  neither 
the  original  petitioner  nor  the  intervener 
has  made  a  reasonable  showing  of  ne¬ 
cessity  for  the  granting  of  the  temporary 
relief  prayed  for  in  their  respective  peti¬ 
tions;  that  neither  the  original  peti¬ 
tioner  nor  the  intervener  has  made  an 
adequate  showing  of  actual  or  impend¬ 
ing  injury  in  the  event  that*  such  relief 
is  not  granted,  nor  a  sufficiently  clear 
showing  that  they  are  entitled  to  such 
relief ;  and  that  the  granting  of  such  re¬ 
lief  might  unduly  prejudice  other  inter¬ 
ested  persons  in  advance  of  a  hearing. 

Now,  therefore,  it  is  ordered,  That  the 
temporary  relief  prayed  for  in  the  origi¬ 
nal  and  intervening  petitions  in  the 
above-entitled  matter  is  denied. 

Nothing  contained  herein  shall  be 
deemed  to  represent  a  ruling  or  expres¬ 
sion  of  the  Director’s  views  concerning 
the  final  disposition  of  this  proceeding. 

Dated:  February  7,  1941. 

[seal]  H.  A.  Gray, 

Director. 

[F.  R.  Doc.  41-997;  Filed;  February  10,  1941; 

11:39  a.  m.] 


[Docket  No.  1495-FD1 

In  the  Matter  of  Big  Eagle  Coal  Com¬ 
pany,  DEFENDANT 

CEASE  AND  DESIST  ORDER 

A  complaint  dated  November  27,  1940, 
pursuant  to  the  provisions  of  sections  4 
II  (j)  and  5  (b)  of  the  Bituminous  Coal 
Act  of  1937,  having  been  duly  filed  on 
December  3,  1940,  by  Edmor  Coal  Co., 
a  code  member,  complainant,  with  the 
Bituminous  Coal  Division  alleging  wilful 
violation  by  the  defendant  of  the  Bitu¬ 
minous  Coal  Code  or  rules  and  regula¬ 
tions  thereunder,  as  follows: 

That  the  defendant  with  full  knowl¬ 
edge  of  the  requirements  of  Price  Instruc¬ 
tion  No.  6  contained  in  the  Effective  Min¬ 
imum  Price  Schedule,  truck  shipments, 
for  District  No.  7,  sold  coal  during  No¬ 
vember  1940  produced  at  its  Roberts 
Mine,  Mine  Index  No.  542,  located  in  Mc¬ 
Dowell  County,  West  Virginia,  to  Welch 
Emergency  Hospital,  located  at  Welch, 
West  Virginia,  below  the  effective  mini¬ 
mum  prices  established  therefor,  by  fail¬ 


ing  to  add  to  said  effective  minimum 
prices  an  amount  at  least  equal,  as  nearly 
as  practicable,  to  the  actual  transporta¬ 
tion  charges,  handling  charges,  or  inci¬ 
dental  charges  of  whatsoever  kind  or 
character  (exclusive  of  customary  costs 
of  mine  operation) ,  from  the  transporta¬ 
tion  facilities  at  the  mine  to  the  point 
from  which  all  such  charges  were  as¬ 
sumed  and  directly  paid  by  said  pur¬ 
chaser. 

The  defendant  having  by  stipulation1 
made  February  6,  1941,  a  true  copy  of 
which  is  annexed  hereto  and  made  a  part 
hereof,  admitted  the  truth  of  the  allega¬ 
tions  of  said  complaint  and  consented  to 
the  making  and  entry  of  this  order: 

It  is  ordered.  That  the  defendant,  its 
(or  his)  officers,  representatives,  agents, 
servants,  employees,  and  attorneys,  and 
all  persons  acting  or  claiming  to  act  in 
its  (or  his)  behalf  or  interest,  cease  and 
desist  and  they  hereby  are  permanently 
enjoined  and  restrained  from  violating 
the  code,  the  effective  minimum  prices, 
and  the  Marketing  Rules  and  Regula¬ 
tions. 

It  is  further  ordered.  That  the  Division 
in  its  discretion  may  apply  to  the  Circuit 
Court  of  Appeals  of  the  United  States 
within  any  circuit  where  such  defendant 
resides  and  carries  on  business  for  the 
enforcement  hereof. 

Dated:  February  7, 1941. 

[seal!  H.  A.  Gray, 

Director. 

[F.  R.  Doc.  41-992;  Filed,  February  10,  1941; 

11:40  a.  m.] 


[Docket  No.  1495-FD] 

In  the  Matter  of  Big  Eagle  Coal 
Company,  Defendant 

order  cancelling  hearing 

The  above-entitled  proceedings  having 
been  concluded  by  the  entry  of  a  cease 
and  desist  order  against  the  defendant 
pursuant  to  stipulation; 

It  is  ordered,  That  the  hearing  pre¬ 
viously  scheduled  for  February  6,  1941, 
at  Bluefield,  West  Virginia,  is  hereby 
cancelled. 

Dated:  February  7,  1941. 

[seal]  H.  A.  Gray, 

Director. 

[F.  R.  Doc.  41-990;  Filed,  February  10,  1941; 

11:40  a.  m.] 


[Docket  No.  149G-FD] 

In  the  Matter  of  James  Fruia, 
Defendant 

CEASE  AND  DESIST  ORDER 

A  complaint  dated  November  27,  1940, 
pursuant  to  the  provisions  of  sections  4 
II  (j)  and  5  (b)  of  the  Bituminous  Coal 
Act  of  1937,  having  been  duly  filed  on 
December  3,  1940,  by  Edmor  Coal  Co.,  a 
code  member  complainant,  with  the  Bi¬ 
tuminous  Coal  Division  alleging  wilful 


*Not  filed  as  part  of  original  document. 
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violation  by  the  defendant  of  the  Bitu¬ 
minous  Coal  Code  or  rules  and  regula¬ 
tions  thereunder,  as  follows: 

That  the  defendant  with  full  knowledge 
of  the  requirements  of  Price  Instruction 
No.  6  contained  in  the  Effective  Minimum 
Price  Schedule,  truck  shipments,  for  Dis¬ 
trict  No.  7,  sold  coal  during  November 
1940  produced  at  its  North  Pole  Mine, 
Mine  Index  No.  540,  located  in  McDowell 
County,  West  Virginia,  to  Peerless 
Laundry  and  J.  C.  Summers,  located  at 
Welch,  West  Virginia,  below  the  effective 
minimum  prices  established  therefor,  by 
failing  to  add  to  said  effective  minimum 
prices  an  amount  at  least  equal,  as  nearly 
as  practicable,  to  the  actual  transporta¬ 
tion  charges,  handling  charges,  or  inci¬ 
dental  charges  of  whatsoever  kind  or 
character  (exclusive  of  customary  costs 
of  mine  operation) ,  from  the  transporta¬ 
tion  facilities  at  the  mine  to  the  point 
from  which  all  such  charges  were  as¬ 
sumed  and  directly  paid  by  said  pur¬ 
chaser. 

The  defendant  having  by  stipulation1 
made  February  6,  1941,  a  true  copy  of 
which  is  annexed  hereto  and  made  a  part 
hereof,  admitted  the  truth  of  the  allega¬ 
tions  of  said  complaint  and  consented  to 
the  making  and  entry  of  this  order: 

It  is  ordered.  That  the  defendant,  its 
(or  his)  officers,  representatives,  agents, 
servants,  employees,  and  attorneys,  and 
all  persons  acting  or  claiming  to  act  in  its 
(or  his)  behalf  or  interest,  cease  and 
desist  and  they  hereby  are  permanently 
enjoined  and  restrained  from  violating 
the  code,  the  effective  minimum  prices, 
and  the  Marketing  Rules  and  Regula¬ 
tions. 

It  is  further  ordered,  That  the  Division 
in  its  discretion  may  apply  to  the  Circuit 
Court  of  Appeals  of  the  United  States 
within  any  circuit  where  such  defendant 
resides  and  carries  on  business  for  the 
enforcement  hereof. 

Dated:  February  7,  1941. 

[seal]  H.  A.  Gray, 

Director. 

[F.  R.  Doc.  41-993;  Filed,  February  10,  1941; 

11:41  a.  m] 


[Docket  No.  1496-FD] 

In  the  Matter  of  James  Fruia,  Defendant 

ORDER  CANCELLING  HEARING 

The  above -entitled  proceedings  having 
been  concluded  by  the  entry  of  a  cease 
and  desist  order  against  the  defendant 
pursuant  to  stipulation; 

It  is  ordered,  That  the  hearing  pre¬ 
viously  scheduled  for  February  6,  1941, 
at  Biuefield,  West  Virginia,  is  hereby 
cancelled. 

Dated:  February  7,  1941. 

[seal]  H.  A.  Gray, 

Director. 

[F.  R.  Doc.  41-991;  Filed.  February  10,  1941; 
11:40  a.m.] 


*Not  filed  as  part  of  original  document. 


[Docket  No.  1602-FD] 

In  the  Matter  of  George  Vande  Ven, 
Defendant 

CORRECTION  IN  NOTICE  OF  AND  ORDER  FOR 
HEARING 

The  Notice  of  and  Order  for  Hearing 
issued  by  me  on  January  24,  1941 1  in 
the  above-entitled  matter  in  the  last  par¬ 
agraph  thereof  inadvertently  referred  to 
the  size  of  coal  sold  as  W  nut  whereas 
the  size  of  coal  sold  was  V2"  lump. 

It  is  ordered,  That  the  size  of  coal  sold 
referred  to  in  the  aforesaid  order  be  cor¬ 
rected  to  read  W  lump. 

Dated:  February  7,  1941. 

[seal]  H.  A.  Gray, 

Director. 

[F.  R.  Doc.  41-989;  Filed,  February  10,  1941; 
11:39  a.  m.l 


[Docket  No.  1539-FD] 

In  the  Matter  of  Ross  &  De  Yulius, 
Defendant 

CEASE  AND  DESIST  ORDER 

A  complaint  dated  January  30,  1941, 
pursuant  to  the  provisions  of  sections  4 
II  (j)  and  5  (b)  of  the  Bituminous  Coal 
Act  of  1937,  having  been  duly  filed  on 
January  30,  1941,  by  Bituminous  Coal 
Producers  Board  for  District  No.  2,  a  dis¬ 
trict  board,  complainant,  with  the  Bitu¬ 
minous  Coal  Division  alleging  willful  vio¬ 
lation  by  the  defendant  of  the  Bitumi¬ 
nous  Coal  Code  or  rules  and  regulations 
thereunder,  as  follows: 

That  the  defendant,  Ross  and  De  Yu¬ 
lius,  whose  address  is  Clairton,  Allegheny 
County,  Pennsylvania,  and  who  operates 
the  Walton  Mine,  Mine  Index  No.  653, 
District  No.  2  willfuly  violated  the  provi¬ 
sions  of  the  code  and  the  effective  mini¬ 
mum  prices  by  selling  to  Dominico 
Malozzi,  Clairton,  Pennsylvania,  a  trucker 
between  January  8  and  January  15,  1941, 
63.06  tons  of  1XA”  slack  coal  at  $1.25  per 
ton  f .  o.  b.  the  mine,  being  75  cents  below 
the  established  effective  minimum  price 
for  such  coal. 

The  defendant  having  by  stipulation 
made  February  5,  1941,  a  true  copy  of 
which  is  annexed  hereto  and  made  a 
part  hereof,  admitted  the  truth  of  the 
allegations  of  said  complaint  and  con¬ 
sented  to  the  making  and  entry  of  this 
order: 

It  is  ordered,  That  the  defendant,  its 
(or  his)  officers,  representatives,  agents, 
servants,  employees,  and  attorneys,  and 
all  persons  acting  or  claiming  to  act  in 
its  (or  his)  behalf  or  interest,  cease  and 
desist  and  they  hereby  are  permanently 
enjoined  and  restrained  from  violating 
the  code,  the  effective  minimum  prices, 
and  the  Marketing  Rules  and  Regu¬ 
lations. 

It  is  further  ordered,  That  the  Division 
in  its  discretion  may  apply  to  the  Circuit 
Court  of  Appeals  of  the  United  States 
within  any  circuit  where  such  defendant 


1  6  F.R.  633. 


resides  and  carries  on  business  for  the 
enforcement  hereof. 

Dated:  February  7, 1941. 

[seal!  H.  A.  Gray, 

Director. 

[F.  R.  Doc.  41-994;  Filed,  February  10,  1941; 
11:41  a.  m.| 


[Docket  No.  A-382] 

Petition  of  District  Board  8  for  the 
Establishment  of  Price  Classifica¬ 
tions  and  Minimum  Prices  for  the 
Coals  of  Certain  Mines  in  District 
No.  8  Not  Heretofore  Classified  and 
Priced 

ORDER  GRANTING  FURTHER  TEMPORARY 

RELIEF 

An  original  petition,  pursuant  to  sec¬ 
tion  4  II  (d)  of  the  Bituminous  Coal  Act 
of  1937,  having  been  duly  filed  with  this 
Division  by  the  above-named  party,  re¬ 
questing  the  establishment  of  price  classi¬ 
fications  and  minimum  prices  for  the 
coals  of  certain  mines  in  District  No.  8 
not  heretofore  classified  and  priced,  in¬ 
cluding  the  No.  1  Mine  of  Raven  Coals, 
Inc.,  Mine  Index  No.  357;  and 
Temporary  relief  having  been  granted 
by  the  Director’s  Order  in  the  above-en¬ 
titled  matter,  dated  December  11,  1940, 
in  the  manner  set  forth  in  the  schedules 
marked  “Temporary  Supplement  R”  and 
“Temporary  Supplement  T”,  annexed  to 
said  Order  and  made  a  part  thereof ;  and 
It  appearing  that  the  No.  1  Mine  of 
Raven  Coals,  Inc.,  Mine  Index  No.  357, 
was  omitted  from  the  aforesaid  Order 
granting  temporary  relief,  whereas  said 
mine  should  have  been  included  therein; 
and 

It  appearing  that  a  reasonable  show¬ 
ing  of  the  necessity  for  further  tempo¬ 
rary  relief  has  been  made,  pending  final 
disposition  of  the  above-entitled  matter; 

It  is  ordered,  That,  pending  final  dis¬ 
position  of  the  petition  in  the  above-en¬ 
titled  matter,  further  temporary  relief 
be,  and  it  hereby  is,  granted  as  follows: 
Commencing  forthwith,  the  coals  in  Size 
Group  10  produced  by  Raven  Coals,  Inc., 
No.  1  Mine,  Mine  Index  No.  357,  Subdis¬ 
trict  No.  9,  Red  Ash  Seam,  Freight 
Origin  Group  No.  21,  shall  be  accorded 
“J”  classification  and  shall  be  subject  to 
the  minimum  prices  applicable  to  said 
classification. 

Dated:  February  8,  1941. 

IsealI  H.  A.  Gray, 

Director. 

[F.  R.  Doc.  41-998;  Filed,  February  10,  1941; 

11:38  a.m.] 


[Docket  No.  A-485] 

In  the  Matter  of  the  Petition  of  the 
Youghiogheny  &  Ohio  Coal  Company 
for  Reduction  in  the  Price  Classifi¬ 
cations  and  Minimum  Prices  for  the 
Coals  of  Wallace  Mine,  Mine  Index 
No.  275,  in  Size  Groups  7,  8,  and  9  for 
Shipment  Into  Certain  Market  Areas 

NOTICE  OF  AND  ORDER  FOR  HEARING 

A  petition,  pursuant  to  the  Bituminous 
Coal  Act  of  1937,  having  been  duly  filed 
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with  this  Division  by  the  above-named 
party; 

It  is  ordered,  That  a  hearing  in  the 
above-entitled  matter  under  the  appli¬ 
cable  provisions  of  said  Act  and  the  rules 
of  the  Division  be  held  on  March  13, 1941, 
at  10  o’clock  in  the  forenoon  of  that  day, 
at  a  hearing  room  of  the  Bituminous  Coal 
Division,  734  Fifteenth  Street  NW., 
Washington,  D.  C.  On  such  day  the 
Chief  of  the  Records  Section  in  room  502 
will  advise  as  to  the  room  where  such 
hearing  will  be  held. 

It  is  further  ordered,  That  D.  C.  Mc- 
Curtain  or  any  other  officer  or  officers  of 
the  Division  duly  designated  for  that  pur¬ 
pose  shall  preside  at  the  hearing  in  such 
matter.  The  officers  so  designated  to 
preside  at  such  hearing  are  hereby  au¬ 
thorized  to  conduct  said  hearing,  to  ad¬ 
minister  oaths  and  affirmations,  examine 
witnesses,  subpoena  witnesses,  compel 
their  attendance,  take  evidence,  require 
the  production  of  any  books,  papers,  cor¬ 
respondence,  memoranda,  or  other  rec¬ 
ords  deemed  relevant  or  material  to  the 
inquiry,  to  continue  said  hearing  from 
time  to  time,  and  to  prepare  and  submit 
to  the  Director  proposed  findings  of  fact  ] 
and  conclusions  and  the  recommendation 
of  an  appropriate  order  in  the  premises, 
and  to  perform  all  other  duties  in  con¬ 
nection  therewith  authorized  by  law. 

Notice  of  such  hearing  is  hereby  given 
to  all  parties  herein  and  to  persons  or 
entities  having  an  interest  in  these  pro¬ 
ceedings  and  eligible  to  become  a  party 
herein.  Any  person  desiring  to  be  ad¬ 
mitted  as  a  party  to  this  proceeding  may 
file  a  petition  of  intervention  in  accord¬ 
ance  with  the  rules  and  regulations  of  the 
Bituminous  Coal  Division  for  proceedings 
instituted  pursuant  to  section  4  II  (d) 
of  the  Act,  setting  forth  the  facts  on  the 
basis  of  which  the  relief  in  the  original 
petition  is  supported  or  opposed  or  on  the 
basis  of  which  other  relief  is  sought. 
Such  petitions  of  intervention  shall  be 
filed  with  the  Bituminous  Coal  Division 
on  or  before  March  8, 1941. 

All  persons  are  hereby  notified  that  the 
hearing  in  the  above-entitled  matter  and 
any  orders  entered  therein,  may  concern, 
in  addition  to  the  matters  specifically 
alleged  in  the  petition,  other  matters 
necessarily  incidental  and  related  there¬ 
to,  which  may  be  raised  by  amendment 
to  the  petition,  petitions  of  interveners 
or  otherwise,  or  which  may  be  necessary 
corollaries  to  the  relief,  if  any,  granted  on 
the  basis  of  this  petition. 

The  matter  concerned  herewith  is  in 
regard  to  the  reclassification  of  the  coals 
of  the  Youghiogheny  &  Ohio  Coal  Com¬ 
pany,  Wallace  Mine,  Mine  Index  No.  275, 
in  Size  Groups  7,  8,  and  9  for  shipment 
into  certain  market  areas. 

Dated:  February  8,  1941. 

[seal]  H.  A.  Gray, 

Director. 

IF.  R.  Doc.  41-088;  Filed,  February  10,  1941; 

11:88  a.  m.J 


(Docket  No.  1487-FD] 

In  the  Matter  of  Beeler  and  Rowland, 
Defendant 

notice  of  and  order  for  hearing 

A  complaint  dated  November  27,  1940, 
pursuant  to  the  provisions  of  sections 
4  n  (j)  and  5  (b)  of  the  Bituminous  Coal 
Act  of  1937,  having  been  duly  filed  on 
December  2,  1940,  by  Clark  Coal  Com¬ 
pany  (W.  T.  Clark),  a  code  member, 
complainant,  with  the  Bituminous  Coal 
Division  alleging  wilful  violation  by  the 
defendant  of  the  Bituminous  Coal  Code 
or  rules  and  regulations  thereunder; 

The  Director  of  the  Bituminous  Coal 
Division,  by  order  made  December  23, 
1940,  and  served  on  defendant  on  Janu¬ 
ary  3,  1941,  notified  the  defendant  that 
a  hearing  pursuant  to  section  5  (b)  of 
the  Bituminous  Coal  Act  of  1937  would 
be  held  on  the  complaint  herein  thirty 
(30)  days  after  the  service  of  said  com¬ 
plaint  on  the  defendant  or  at  such  later 
date  as  the  Director  should  fix  and  fur¬ 
ther  notified  the  defendant  that  notice  of 
the  exact  time  and  place  of  such  hearing 
would  be  given. 

It  is  ordered.  That  a  hearing  in  respect 
to  the  subject  matter  of  such  complaint 
be  held  on  February  14,  1941,  at  10  a.  m., 
at  a  hearing  room  of  the  Bituminous  Coal 
Division  at  Community  Room,  County 
Court  House,  Unionville,  Missouri. 

It  is  further  ordered,  That  Charles  O. 
Fowler  or  any  other  officer  or  officers  of 
the  Bituminous  Coal  Division  designated 
by  the  Director  thereof  for  that  purpose 
shall  preside  at  the  hearing  in  such  mat¬ 
ter.  The  officer  so  designated  to  preside 
at  such  hearing  is  hereby  authorized  to 
conduct  said  hearing  to  administer  oaths 
and  affirmations,  examine  witnesses,  sub¬ 
poena  witnesses,  compel  their  attendance, 
take  evidence,  require  the  production  of 
any  books,  papers,  correspondence,  mem¬ 
oranda  or  other  records  deemed  relevant 
or  material  to  the  inquiry,  to  continue 
said  hearing  from  time  to  time,  and  to 
such  places  as  he  may  direct  by  an¬ 
nouncement  at  said  hearing  or  any  ad¬ 
journed  hearing  or  by  subsequent  notice, 
and  to  prepare  and  submit  to  the  Direc¬ 
tor  proposed  findings  of  fact  and  conclu¬ 
sions  and  the  recommendation  of  an  ap¬ 
propriate  order  in  the  premises,  and  to 
perform  all  other  duties  in  connection 
therewith  authorized  by  law. 

Notice  of  such  hearing  is  hereby  given 
to  said  defendant  and  to  all  other  parties 
herein  and  to  all  persons  and  entities 
having  an  interest  in  such  proceeding. 

All  persons  are  hereby  notified  that 
the  hearing  in  the  above-entitled  matter 
and  orders  entered  therein  may  concern, 
in  addtion  to  the  matters  specifically 
alleged  in  the  complaint  herein,  other 
matters  incidental  and  related  thereto, 
whether  raised  by  amendment  of  the 
complaint,  petition  for  intervention,  or 
otherwise,  and  all  persons  are  cautioned 
to  be  guided  accordingly. 

The  matter  concerned  herewith  is  in 
regard  to  the  complaint  filed  by  said 


complainant,  alleging  wilful  violation  by 
the  above-named  defendant  of  the  Bitu¬ 
minous  Coal  Code  or  rules  and  regula¬ 
tions  thereunder  as  follows: 

Selling  coal  during  the  period  from  No¬ 
vember  1, 1940,  to  November  27, 1940,  pro¬ 
duced  at  its  Haynes  Mine  near  Grays- 
ville,  Missouri,  f.  o.  b.  said  Haynes  Mine 
at  less  than  the  effective  minimum  price 
established  therefor. 

Dated:  February  8,  1941. 

[seal]  H.  A.  Gray, 

Director. 

(F.  R.  Doc.  41-987;  Filed,  February  10,  1941; 

11:38  a.  m.] 


General  Land  Office. 

Air  Navigation  Site  Withdrawal  No.  152 
and  Modification  of  Grazing  District 
No.  1 

NEVADA 

It  is  ordered,  under  and  pursuant  to 
the  provisions  of  section  4  of  the  act  of 
May  24,  1928,  45  Stat.  728,  U.S.C.,  title 
49,  sec.  214,  that  the  following  described 
tract  of  public  land  in  Nevada  be,  and 
it  is  hereby,  withdrawn  from  all  forms 
of  appropriation  under  the  public-land 
laws,  subject  to  valid  existing  rights,  and 
that  permission  is  hereby  granted  the 
Department  of  Commerce  to  establish  a 
beacon  light  on  and  use  the  land  in  the 
maintenance  of  air  navigation  facilities: 

Mount  Diablo  Meridian 

T.  34  N.,  R.  54  E.,  sec.  34.  NW1/4NWV4NE14 
NE14,  NE % NE 1/4 NW y4 NE ]/4 ,  5  acres. 

And,  so  far  as  it  affects  the  above- 
described  land,  the  departmental  order 
of  April  8,  1935,  creating  Nevada  Grazing 
District  No.  1,  is  hereby  modified1  and 
made  subject  to  the  withdrawal  effected 
by  this  order. 

Oscar  L.  Chapman, 
Acting  Secretary  of  the  Interior. 

January  28,  1941. 

[F.  R.  Doc.  41-962;  Filed,  February  8,  1941; 
9:30  a.  m.] 


DEPARTMENT  OF  COMMERCE. 

Civil  Aeronautics  Authority. 

(Docket  No.  541] 

Chicago  and  Southern  Air  Lines,  Inc. 

NOTICE  OF  HEARING1 

In  the  matter  of  petition  for  an  order 
fixing  and  determining  the  fair  and  rea¬ 
sonable  rates  of  compensation  for  the 
transportation  of  mail  by  aircraft,  the 
facilities  used  and  useful  therefor,  and  the 
services  connected  therewith  over  Route 
No.  8,  under  section  406  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended. 


>Xo  be  included  in  tabulation,  43  CFR 
602. Id,  1941  Supp. 

1  Issued  by  Civil  Aeronautics  Board. 
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The  above-entitled  proceeding  is  hereby 
assigned  for  public  hearing  on  February 
12, 1941,  10  o’clock  a.  m.  (Eastern  Stand¬ 
ard  Time)  at  the  Willard  Hotel,  14th 
Street  and  Pennsylvania  Avenue  NW., 
Washington,  D.  C.,  before  Examiner  J. 
Francis  Reilly. 

Dated  Washington,  D.  C.,  February  7, 
1941. 

J.  Francis  Reilly, 
Examiner. 

[F.  R.  Doc.  41-1005;  Filed,  February  10,  1941; 
11:48  a.m.] 


DEPARTMENT  OF  LABOR. 

Wage  and  Hour  Division. 

Notice  of  Hearing  on  Minimum  Wage 
Recommendation  of  Industry  Commit¬ 
tee  No.  19  for  the  Drug,  Medicine,  and 
Toilet  Preparations  Industry 

Whereas  the  Administrator  of  the 
Wage  and  Hour  Division  of  the  United 
States  Department  of  Labor,  acting  pur¬ 
suant  to  Section  5  (b)  of  the  Fair  Labor 
Standards  Act  of  1938,  on  December  17, 
1940,  by  Administrative  Order  No.  77, 1 
appointed  Industry  Committee  No.  19  for 
the  Drug,  Medicine,  and  Toilet  Prepara¬ 
tions  Industry,  composed  of  an  equal 
number  of  representatives  of  the  public, 
employers  in  the  industry  and  employees 
in  the  industry,  such  representatives  hav¬ 
ing  been  appointed  with  due  regard  to 
the  geographical  regions  in  which  the  in¬ 
dustry  is  carried  on;  and 
Whereas  Industry  Committee  No.  19, 
on  January  30, 1941,  recommended  a  min¬ 
imum  wage  rate  for  the  Drug,  Medicine, 
and  Toilet  Preparations  Industry  and 
duly  adopted  a  report  containing  said 
recommendation  and  reasons  therefor 
and  has  filed  such  report  with  the  Admin¬ 
istrator  on  January  31,  1941,  pursuant  to 
section  8  (d)  of  the  Act  and  §  511.19  of 
the  regulations  issued  under  the  Act; 
and 

Whereas  the  Administrator  is  required 
by  section  8  (d)  of  the  Act,  after  due 
notice  to  interested  persons  and  giving 
them  an  opportunity  to  be  heard,  to  ap¬ 
prove  and  carry  into  effect  by  order  the  I 
recommendation  of  Industry  Committee 
No.  19  if  he  finds  that  the  recommenda¬ 
tion  is  made  in  accordance  with  law  and 
is  supported  by  the  evidence  adduced  at 
the  hearing  before  him,  and,  taking  into 
consideration  the  same  factors  as  are 
required  to  be  considered  by  the  Industry 
Committee,  will  carry  out  the  purposes 
of  Section  8  of  the  Act;  and,  if  he 
finds  otherwise,  to  disapprove  such 
recommendations ; 

Now,  therefore,  notice  is  hereby  given 
that: 

I.  The  recommendation  of  Industry 
Committee  No.  19  is  as  follows: 

Every  employer  shall  pay  not  less  than 
40  cents  per  hour  to  each  of  his  em¬ 
ployees  who  is  engaged  in  the  Drug, 

*5  F.R.  5211. 


Medicine,  and  Toilet  Preparations  Indus¬ 
try  as  defined  in  Administrative  Order 
No.  77,  dated  December  17,  1940. 

II.  The  definition  of  the  Drug,  Medi¬ 
cine,  and  Toilet  Preparations  Industry, 
as  set  forth  in  Administrative  Order  No. 

77  issued  December  17, 1940,  is  as  follows: 

The  manufacture  or  packaging  of  any 
one  or  more  of  the  following  products: 

(a)  Drugs  or  medicinal  preparations 
(other  than  food)  intended  for  internal 
or  external  use  in  the  diagnosis,  treat¬ 
ment,  or  prevention  of  disease  in,  or  to 
affect  the  structure  or  any  function  of, 
the  body  of  man  or  other  animals,  or 

(b)  Dentriflces,  cosmetics,  perfume,  or 
other  preparations  designed  or  intended 
for  external  application  to  the  person  for 
the  purpose  of  cleansing,  improving  the 
appearance  of,  or  refreshing  the  person, 

(c)  Provided  that  this  definition  shall 
not  include  the  manufacture  or  packag¬ 
ing  of  shaving  cream,  shampoo,  essential 
(volatile)  oils,  glycerine,  and  soap,  or  the 
milling  or  packaging  without  further 
processing  of  crude  botanical  drugs. 

The  definition  of  the  Drug,  Medicine, 
and  Toilet  Preparations  Industry  covers 
all  occupations  in  the  industry  which  are 
necessary  to  the  production  of  the  articles 
specified  in  the  definition  including  cleri¬ 
cal,  maintenance,  shipping,  and  selling 
occupations:  Provided,  however,  That 
there  shall  not  be  included  (a)  in  estab¬ 
lishments,  the  greater  part  of  whose  sales 
are  sales  of  articles  purchased  for  resale, 
employees  other  than  those  who  are  en¬ 
gaged  directly  in  the  manufacturing  or 
the  packaging  in  consumer  packages  of 
products  covered  by  this  definition,  and 
(b)  employees  of  a  manufacturer  who  are 
engaged  exclusively  in  marketing  and  dis¬ 
tributing  products  of  the  industry  which 
have  been  purchased  for  resale;  and  Pro¬ 
vided  further,  That  where  an  employee 
covered  by  this  definition  is  employed 
during  the  same  workweek  at  two  or  more 
different  minimum  rates  of  pay,  he  shall 
be  paid  the  highest  of  such  rates  for  such 
workweek  unless  records  with  respect  to  j 
his  employment  in  segregable  occupa-  I 
tions  are  kept  by  his  employer  in  accord¬ 
ance  with  applicable  regulations  of  the 
Wage  and  Hour  Division. 

III.  The  full  text  of  the  report  and  rec¬ 
ommendation  of  Industry  Committee  No. 
19,  together  with  any  dissenting  state¬ 
ments  which  may  be  filed  by  a  member 
subsequent  to  the  date  of  this  notice,  are 
and  will  be  available  for  inspection  by 
any  person  between  the  hours  of  9:00 
a.  m.  and  4:30  p.  m.  at  the  following  of¬ 
fices  of  the  United  States  Department  of 
Labor,  Wage  and  Hour  Division : 

Boston,  Massachusetts,  Walker  Build¬ 
ing,  120  Boylston  Street. 

New  York,  New  York,  Parcel  Post 
Building,  30th  Street  and  9th  Avenue. 

Philadelphia,  Pennsylvania,  1216  Wi- 
dener  Building,  Chestnut  and  Juniper 
Streets. 

Pittsburgh,  Pennsylvania,  216  Old  Post 
Office  Building. 


Newark,  New  Jersey,  1004  Kenney 
Building,  790  Broad  Street. 

Richmond,  Virginia,  215  Richmond 
Trust  Building,  627  East  Main  Street. 

Baltimore,  Maryland,  606  Snow  Build¬ 
ing,  Calvert  and  Lombard  Streets. 

Columbia,  South  Carolina,  Federal 
Land  Bank  Building,  Hampton  and 
Marion  Streets. 

Raleigh,  North  Carolina,  507  Raleigh 
Building,  Hargett  and  Fayettesville 
Streets. 

Atlanta,  Georgia,  Witt  Building,  249 
Peachtree  Street. 

Jacksonville,  Florida,  New  Post  Office 
Building. 

Birmingham,  Alabama,  Comer  Build¬ 
ing,  2d  Avenue  and  21st  Street. 

New  Orleans,  Louisiana,  Pere  Mar¬ 
quette  Building,  160  Baronne  Street. 

Nashville,  Tennessee,  Medical  Arts 
Building,  119  Seventh  Avenue,  N. 

Cleveland,  Ohio,  Standard  Building, 
1370  Ontario  Street. 

Cincinnati,  Ohio,  Cincinnati  Traction 
Building,  5th  and  Walnut  Streets. 

Chicago,  Illinois,  1200  Merchandise 
Mart,  222  West  North  Bank  Drive. 

Minneapolis,  Minnesota,  406  Pence 
Building,  730  Hennepin  Avenue. 

St.  Louis,  Missouri,  100  Old  Custom 
House  Building,  815  Olive  Street. 

Denver,  Colorado,  Chamber  of  Com¬ 
merce  Building,  1726  Champa  Street. 

Dallas,  Texas,  824  Santa  Fe  Building, 
1114  Commerce  Street. 

San  Francisco,  California,  Room  500, 
785  Market  Street. 

Los  Angeles,  California,  338  H.  W.  Hell- 
man  Building,  354  South  Spring  Street. 

San  Juan,  Puerto  Rico,  Post  Office 
Bojc  112. 

Seattle,  Washington,  206  Hartford 
Building,  208  James  Street. 

Juneau,  Alaska,  D.  B.  Stewart,  Com¬ 
missioner  of  Mines. 

Washington,  District  of  Columbia,  De¬ 
partment  of  Labor,  4th  Floor. 

Kansas  City,  Missouri,  504  Title  and 
Trust  Building,  10th  and  Walnut  Streets. 

Copies  of  the  Committee’s  report  and 
recommendation,  together  with  any  dis¬ 
senting  statement  which  may  be  filed  by 
a  member  subsequent  to  the  date  of  this 
notice,  may  be  obtained  by  any  person 
upon  request  addressed  to  the  Adminis¬ 
trator  of  the  Wage  and  Hour  Division, 
Department  of  Labor,  Washington,  D.  C. 

IV.  A  public  hearing  for  the  purpose 
of  taking  evidence  on  the  question  of 
whether  the  recommendation  of  Indus¬ 
try  Committee  No.  19  shall  be  approved 
or  disapproved  pursuant  to  section  8  of 
the  Act  will  be  held  March  10,  1941,  at 
10:00  a.  m.  at  Room  3229,  Department 
of  Labor  Building  in  Washington,  D.  C., 
before  Henry  T.  Hunt,  Esquire,  Principal 
Hearings  Examiner  of  the  Wage  and  Hour 
Division,  United  States  Department  of 
Labor,  as  presiding  officer. 

V.  Any  interested  person,  supporting 
or  opposing  the  recommendation  of  In¬ 
dustry  Committee  No.  19,  may  appear  at 
the  aforesaid  hearing  to  offer  evidence, 
either  on  his  own  behalf  or  on  behalf  of 
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any  other  persons;  provided,  that  not 
later  than  March  3, 1941,  any  such  person 
shall  file  with  the  Administrator  at 
Washington,  D.  C.,  a  notice  of  his  intent 
to  appear  which  shall  contain  the  follow¬ 
ing  information: 

1.  The  name  and  address  of  the  person 
appearing. 

2.  If  such  person  is  appearing  in  a 
representative  capacity,  the  name  and 
address  of  the  person  or  persons  whom  he 
is  representing. 

3.  Whether  such  person  proposes  to  ap¬ 
pear  for  or  against  the  recommendation 
of  Industry  Committee  No.  19. 

4.  The  approximate  length  of  time  re¬ 
quested  for  his  presentation. 

Such  notice  may  be  mailed  to  the  Admin¬ 
istrator,  Wage  and  Hour  Division,  United 
States  Department  of  Labor,  Washing-  > 
ton,  D.  C.,  and  shall  be  deemed  filed  upon 
receipt  thereof. 

VI.  Any  person  interested  in  supporting 
or  opposing  the  recommendation  of  In¬ 
dustry  Committee  No.  19,  may  secure 
further  information  concerning  the 
aforesaid  hearing  by  inquiry  directed  to 
the  Administrator,  Wage  and  Hour  Divi¬ 
sion,  United  States  Department  of  Labor, 
Washington,  D.  C.t  or  by  consulting  with 
attorneys  representing  the  Administrator 
who  will  be  available  for  that  purpose  at 
the  offices  of  the  Wage  and  Hour  Division 
in  Washington,  D.  C. 

VH.  Copies  of  the  following  documents 
relating  to  the  Drug,  Medicine,  and  Toilet 
Preparations  Industry  will  be  made  avail¬ 
able  upon  request  for  inspection  by  any 
interested  person  who  Intends  to  appear 
at  the  aforesaid  hearing: 

U.  S.  Department  of  Labor,  Bureau  of 
Labor  Statistics,  Division  of  Wage  and 
Hour  Statistics,  Average  Hourly  Earnings 
in  the  Drug,  Medicine,  and  Toilet  Prep¬ 
arations  Industry,  May,  1940. 

U.  S.  Department  of  Labor,  Wage  and 
Hour  Division,  Research  and  Statistics 
Branch,  Report  of  the  Drug,  Medicine, 
and  Toilet  Preparations  Industry,  Janu¬ 
ary,  1941. 

U.  S.  Department  of  Labor,  Bureau  of 
Labor  Statistics,  Monthly  Labor  Review, 
Differences  in  Living  Costs  in  Northern 
and  Southern  Cities,  July,  1939,  ( Serial 
No.  R-963 ). 

VIII.  The  hearing  will  be  conducted  in 
accordance  with  the  following  rules,  sub¬ 
ject,  however,  to  such  subsequent  modi¬ 
fications  by  the  Administrator  or  the 
Principal  Hearings  Examiner  as  are 
deemed  appropriate: 

1.  The  hearing  shall  be  stenograph  - 
ically  reported  and  a  transcript  made 
which  will  be  available  to  any  person  at 
prescribed  rates  upon  request  made  to 
the  official  reporter,  Electric  Reporting 
Service,  1707  Eye  Street  NW.,  Washing¬ 
ton,  D.  C. 

2.  In  order  to  maintain  orderly  and 
expeditious  procedure,  each  person  filing 
a  Notice  to  Appear  shall  be  notified,  if 
practicable,  of  the  approximate  day  and 


the  place  at  which  he  may  offer  evidence 
at  the  hearing.  If  such  person  does  not 
appear  at  the  time  set  in  the  notice  he 
will  not  be  permitted  to  offer  evidence  at 
any  other  time  except  by  special  permis¬ 
sion  of  the  presiding  officer. 

3.  At  the  discretion  of  the  presiding 
officer  the  hearing  may  be  continued 
from  day  to  day,  or  adjourned  to  a  later 
date,  or  to  a  different  place,  by  announce¬ 
ment  thereof  at  the  hearing  by  the  pre¬ 
siding  officer,  or  by  other  appropriate 
notice. 

4.  At  any  stage  of  the  hearing,  the 
presiding  officer  may  call  for  further  evi¬ 
dence  upon  any  matter.  After  the  pre¬ 
siding  officer  has  closed  the  hearing  be¬ 
fore  him,  no  further  evidence  shall  be 
taken,  except  at  the  request  of  the  Ad¬ 
ministrator,  unless  provision  has  been 
made  at  the  hearing  for  the  later  receipt 
of  such  evidence.  In  the  event  that  the 
Administrator  shall  cause  the  hearing  to 
be  reopened  for  the  purpose  of  receiving 
further  evidence,  due  and  reasonable  no¬ 
tice  of  the  time  and  place  fixed  for  such 
taking  of  testimony  shall  be  given  to  all 
persons  who  have  filed  a  notice  of  inten¬ 
tion  to  appear  at  the  hearing. 

5.  All  evidence  must  be  presented  un¬ 
der  oath  or  affirmation. 

6.  Written  documents  or  exhibits,  ex¬ 
cept  as  otherwise  permitted  by  the  pre¬ 
siding  officer,  must  be  offered  in  evidence 
by  a  person  who  is  prepared  to  testify 
as  to  the  authenticity  and  trustworthi¬ 
ness  thereof,  and  who  shall,  at  the  time 
of  offering  the  documentary  exhibit, 
make  a  brief  statement  as  to  the  con¬ 
tents  and  manner  of  preparation  thereof. 

7.  Written  documents  and  exhibits 
shall  be  tendered  in  duplicate  and  the 
persons  preparing  the  same  shall  be  pre¬ 
pared  to  supply  additional  copies  if  such 
are  ordered  by  the  presiding  officer. 
When  evidence  is  embraced  in  a  docu¬ 
ment  containing  matter  not  intended  to 
be  put  in  evidence,  such  a  document  will 
not  be  received,  but  the  person  offering 
the  same  may  present  to  the  presiding 
officer  the  original  document  together 
with  two  copies  of  those  portions  of  the 
document  intended  to  be  put  in  evidence. 
Upon  presentation  of  such  copies  in 
proper  form  the  copies  will  be  received 
in  evidence. 

8.  Subpoenas  requiring  the  attendance 
of  witnesses  or  the  presentation  of  a  doc¬ 
ument  from  any  place  in  the  United 
States  at  any  designated  place  of  hearing 
may  be  issued  by  the  Administrator  at  his 
discretion,  and  any  person  appearing  in 
the  proceeding  may  apply  in  writing  for 
the  issuance  by  the  Administrator  of  the 
subpoena.  Such  application  shall  be 
timely  and  shall  identify  exactly  the  wit¬ 
ness  or  document  and  state  fully  the 
nature  of  the  evidence  proposed  to  be 
secured. 

9.  Witnesses  summoned  by  the  Ad¬ 
ministrator  shall  be  paid  the  same  fees 
and  mileage  as  are  paid  witnesses  in  the 
courts  of  the  United  States.  Witness 
fees  and  mileage  shall  be  paid  by  the 


party  at  whose  instance  witnesses  ap¬ 
pear,  and  the  Administrator  before  is¬ 
suing  subpoena  may  require  a  deposit  of 
an  amount  adequate  to  cover  the  fees 
and  mileage  involved. 

10.  The  rules  of  evidence  prevailing  in 
the  courts  of  law  or  equity  shall  not  be 
controlling. 

11.  The  presiding  officer  may,  at  his 
discretion,  permit  any  person  appearing 
in  the  proceeding  to  cross-examine  any 
witness  offered  by  another  person  in  so 
far  as  is  practicable,  and  to  object  to 
the  admission  or  exclusion  of  evidence 
by  the  presiding  officer.  Requests  for 
permission  to  cross-examine  a  witness 
offered  by  another  person  and  objections 
to  the  admission  or  exclusion  of  evidence 
shall  be  stated  briefly  with  the  reasons 
for  such  request  or  the  ground  of  objec¬ 
tion  relied  on.  Such  requests  or  objec¬ 
tions  shall  become  a  part  of  the  record, 
but  this  record  shall  not  include  argu¬ 
ment  thereon  except  as  ordered  by  the 
presiding  officer.  Objections  to  the  ap¬ 
proval  of  the  Committee’s  recommenda¬ 
tion  and  to  the  promulgation  of  a  wage 
order  based  upon  such  approval  must  be 
made  at  the  hearing  before  the  presiding 
officer. 

12.  Before  the  close  of  the  hearing, 
the  presiding  officer  shall  receive  written 
requests  from  persons  appearing  in  the 
proceeding  for  permission  to  make  oral 
arguments  before  the  Administrator 
upon  the  matter  in  issue.  These  requests 
will  be  forwarded  to  the  Administrator 
by  the  presiding  officer  with  the  record 
of  the  proceedings.  If  the  Adminis¬ 
trator,  in  his  discretion,  allows  the  re¬ 
quest,  he  shall  give  such  notice  thereof 
as  he  deems  suitable  to  all  persons  ap¬ 
pearing  in  the  proceedings,  and  shall 
designate  the  time  and  place  at  which 
the  oral  arguments  shall  be  heard.  If 
such  requests  are  allowed,  all  persons 
appearing  at  the  hearing  will  be  given 
opportunity  to  present  oral  argument. 

13.  Briefs  (12  copies)  may  be  sub¬ 
mitted  to  the  Administrator  following  the 
close  of  the  hearing,  by  any  persons  ap¬ 
pearing  therein.  Notice  of  the  final 
dates  for  filing  such  briefs  shall  be  given 
by  the  Administrator  in  such  manner  as 
shall  be  deemed  suitable  by  him. 

14.  On  the  close  of  the  hearing  the 
presiding  officer  shall  forthwith  file  a 
complete  record  of  the  proceedings  with 
the  Administrator.  The  presiding  officer 
shall  not  file  an  intermediate  report  un¬ 
less  so  directed  by  the  Administrator.  If 
a  report  is  filed,  it  shall  be  advisory  only 
and  have  no  binding  effect  upon  the 
Administrator. 

.  15.  No  order  issued  as  a  result  of  the 
hearing  will  take  effect  until  after  due 
notice  is  given  of  the  issuance  thereof  by 
publication  in  the  Federal  Register. 

Signed  at  Washington,  D.  C.,  this  5th 
day  of  February  1941. 

Philip  B.  Fleming, 

Administrator. 

[F.R.  Doc.  41-1009;  Filed,  February  10,  1941; 

11:52  a.  m  ] 
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merce,”  excepting  employees  exempted  by 
virtue  of  the  provisions  of  section  13  (a) 
and  employees  coming  under  the  provi¬ 
sions  of  section  14. 

Signed  at  Washington,  D.  C.,  this  8th 
day  of  February  1941. 

Philip  B.  Fleming, 

Administrator. 

IF.  R.  Doc.  41-1008;  Filed,  February  10,  1041; 
11:52  a.  m  ] 


Notice  of  Issuance  of  Special  Certifi¬ 
cates  for  the  Employment  of  Learn¬ 
ers  Under  the  Fair  Labor  Standards 
Act  of  1938. 

Notice  is  hereby  given  that  Special 
Certificates  authorizing  the  employment 
of  learners  at  hourly  wages  lower  than 
the  minimum  rate  applicable  under  sec¬ 
tion  6  of  the  Act  are  issued  under  section 
14  thereof  and  part  522.5  (b)  of  the 
Regulations  issued  thereunder  (August 
16,  1940,  5  F.R.  2862)  to  the  employers 
listed  below  effective  February  11,  1941. 

The  employment  of  learners  under 
these  Certificates  is  limited  to  the  terms 
and  conditions  as  designated  opposite 
the  employer’s  name.  These  Certifi¬ 
cates  are  issued  upon  the  employer’s  rep¬ 
resentations  that  experienced  workers 
for  the  learner  occupations  are  not  avail¬ 
able  for  employment  and  that  they  are 
actually  in  need  of  learners  at  submini¬ 
mum  rates  in  order  to  prevent  curtail¬ 
ment  of  opportunities  for  employment. 
The  Certificates  may  be  cancelled  in  the 
manner  provided  for  in  the  Regulations 
and  as  indicated  on  the  Certificate.  Any 
person  aggrieved  by  the  issuance  of  these 
Certificates  may  seek  a  review  or  re¬ 
consideration  thereof. 


1940, 5  F.R.  2862)  and  the  Determination 
and  Order  or  Regulation  listed  below  and 
published  in  the  Federal  Register  as 
here  stated. 

Apparel  Learner  Regulations,  Septem¬ 
ber  7,  1940  (5  F.R.  3591). 

Artificial  Flowers  and  Feathers 
Learner  Regulations,  October  24,  1940  (5 
F.R.  4203). 

Glove  Findings  and  Determination  of 
February  20,  1940,  as  amended  by  Ad¬ 
ministrative  Order  of  September  20, 1940 
(5  F.R.  3748) . 

Hosiery  Learner  Regulations,  Septem¬ 
ber  4,  1940  (5  F.R.  3530). 

Independent  Telephone  Learner  Regu¬ 
lations,  September  27, 1940  (5  F.R.  3829). 

Knitted  Wear  Learner  Regulations, 
October  10,  1940  (5  F.R.  3982). 

Millinery  Learner  Regulations,  Custom 
Made  and  Popular  Priced,  August  29, 
1940  (5  F.R.  3392,  3393). 

Textile  Determination  and  Order,  No¬ 
vember  8,  1939  (4  F.R.  4531) ,  as  amended, 
April  27,  1940  (5  F.R.  1586). 

Woolen  Learner  Regulations,  October 
30,  1940  (5  F.R.  4302). 

The  employment  of  learners  under 
these  Certificates  is  limited  to  the  terms 
|  and  conditions  as  to  the  occupations, 
learning  periods,  minimum  wage  rates, 
et  cetera,  specified  in  the  Determination 
and  Order  or  Regulation  for  the  industry 
designated  above  and  indicated  opposite 
the  employer’s  name.  These  Certificates 
become  effective  February  10,  1941.  The 
Certificates  may  be  cancelled  in  the  man¬ 
ner  provided  in  the  Regulations  and  as 
indicated  in  the  Certificates.  Any  person 
aggrieved  by  the  issuance  of  any  of  these 
Certificates  may  seek  a  review  or  recon¬ 
sideration  thereof. 


[Administrative  Order  No.  83 ] 

Appointment  of  Industry  Committee  No. 

20  for  the  Single  Pants,  Shirts,  and 
Allied  Garments  Industry 

1.  By  virtue  of  and  pursuant  to  the 
authority  vested  in  me  by  the  Fa‘  Labor 
Standards  Act  of  1938, 1,  Philip  B.  Flem¬ 
ing,  Administrator  of  the  Wage  and  Hour 
Division,  U.  S.  Department  of  Labor,  do 
hereby  appoint  and  convene  for  the  single 
pants,  shirts,  and  allied  garments  indus¬ 
try  (as  such  industry  is  defined  in  para¬ 
graph  2)  an  industry  committee  composed 
of  the  following  representatives: 

For  the  public.  William  Homer  Spen¬ 
cer,  Chairman,  Chicago,  Illinois.  William 
E.  Simkin,  Philadelphia,  Pennsylvania. 
Capus  Waynick,  High  Point,  North 
Carolina. 

For  the  employees.  Joseph  P.  Mc¬ 
Curdy,  Baltimore,  Maryland.  Jacob  S. 
Potofsky,  New  York,  New  York.  Frank 
Rosenblum,  Chicago,  Illinois. 

For  the  employers.  B.  E.  Kinney,  Kan¬ 
sas  City,  Missouri.  Morris  Michael,  Ma¬ 
con,  Georgia.  Louis  E.  Rosensweig,  New 
York,  New  York. 

Such  representatives  having  been  ap¬ 
pointed  with  due  regard  to  the  geograph¬ 
ical  regions  in  which  such  industry  is 
carried  on. 

2.  For  the  purpose  of  this  order  the  I 
term  “single  pants,  shirts,  and  allied 
garments  industry”  means: 

The  production  of  men’s  and  boys’: 
Single  pants,  washable  service  garments, 
work  shirts,  overalls,  overall  jackets,  and 
coveralls  from  any  material;  dress  and 
sport  shirts  from  woven  fabric  or  pur¬ 
chased  knit  fabric;  and  collars  and 
sleeping  wear  from  woven  fabric. 

3.  The  definition  of  the  single  pants, 
shirts  and  allied  garments  industry  cov¬ 
ers  all  occupations  in  the  industry  which 
are  necessary  to  the  production  of  the 
articles  specified  in  the  definition  includ¬ 
ing  clerical,  maintenance,  shipping,  and 
selling  occupations:  Provided,  however. 
That  such  clerical,  maintenance,  ship¬ 
ping,  and  selling  occupations  when  car¬ 
ried  on  in  a  wholesaling  or  selling 
department  physically  segregated  from 
other  departments  of  a  manufacturing 
establishment,  the  greater  part  of  the 
sales  of  which  wholesaling  or  selling  de¬ 
partment  are  sales  of  articles  which  have 
been  purchased  for  resale,  shall  not  be 
deemed  to  be  covered  by  this  definition. 

4.  The  industry  committee  herein  cre¬ 
ated  shall  meet  in  Conference  Room  No. 
3229,  Department  of  Labor  Building, 
Washington,  D.  C.,  on  April  15,  1941,  at 
10  A.  M.  The  Committee,  in  accordance 
with  the  provisions  of  the  Fair  Labor 
Standards  Act  of  1938  and  rules  and  reg¬ 
ulations  promulgated  thereunder,  shall 
proceed  to  investigate  conditions  in  the 
industry  and  ^recommend  to  the  Admin¬ 
istrator  minimum  wage  rates  for  all  em¬ 
ployees  thereof  who  within  the  meaning 
of  said  Act  are  “engaged  in  commerce  or 
iu  the  production  of  goods  for  com- 
No.  28 - 7 


name  and  address  of  firm,  product,  num¬ 
ber  OF  learners,  learning  period, 

LEARNER  WAGE,  LEARNER  OCCUPATIONS, 
EXPIRATION  DATE 

The  Dennis  Company,  Knightstown, 
Indiana;  Cheap  Novelty  Furniture,  small 
tables,  coffee,  lamp,  cocktail,  radio,  and 
other  small  tables;  2  learners;  4  weeks' 
for  any  one  learner;  25  cents  per  hour; 
Assembler,  Finisher;  March  25,  1941. 

Signed  at  Washington,  D.  C.,  this  10th 
day  of  February  1941. 

Merle  D.  Vincent, 
Authorized  Rep.  esentative 
of  the  Administrator. 

[F.  R.  Doc.  41-1006;  Filed,  February  10,  1941; 
11:52  a.  m.] 


Notice  of  Issuance  of  Special  Certifi¬ 
cates  for  the  Employment  of  Learn¬ 
ers  Under  the  Fair  Labor  Standards 
Act  of  1938 

Notice  is  hereby  given  that  Special 
Certificates  authorizing  the  employment 
of  learners  at  hourly  wages  lower  than 
the  minimum  wage  rate  applicable  un¬ 
der  section  6  of  the  Act  are  issued  under 
section  14  thereof.  Part  522  of  the  Regu¬ 
lations  issued  thereunder  (August  16, 


NAME  AND  ADDRESS  OF  FIRM,  INDUSTRY,  PROD¬ 
UCT,  NUMBER  OF  LEARNERS,  AND  EXPIRA¬ 
TION  DATE 

Bailey  Manufacturing  Company,  Inc., 

1  A  Waltham  Street,  Boston,  Massachu¬ 
setts;  Apparel;  White  Duck  Coats,  Cot¬ 
ton  Smocks,  Barber  Towels,  Duck  Aprons; 

2  learners  (75%  of  the  applicable  hourly 
minimum  wage) ;  February  10,  1942. 

Bloch  Overall  Company,  9  South  Third 
Street,  Philadelphia,  Pennsylvania;  Ap¬ 
parel;  Overalls;  2  learners  (75%  of  the 
applicable  hourly  minimum  wage) ;  Feb¬ 
ruary  10,  1942. 

H.  Busch  Company,  428  South  13th 
Street,  Philadelphia,  Pennsylvania;  Ap¬ 
parel;  Women’s  Blouses  &  Sportswear; 
4  learners  (75%  of  the  applicable  hourly 
minimum  wage) ;  February  10,  1942. 

Carolina  Handkerchief  Company,  Inc., 
West  End,  North  Carolina;  Apparel; 
Handkerchiefs;  8  learners  (75%  of  the 
applicable  hourly  minimum  wage) ;  June 
9,  1941. 

Co-ed  Frocks,  Inc.,  Shelby ville,  Illinois; 
Apparel;  Dresses,  Washable  Service  Ap¬ 
parel;  22  learners  (75%  of  the  applicable 
hourly  minimum  wage) :  June  9,  1941. 

Ely  and  Walker  Garment  Factory, 
Paragould,  Arkansas;  Apparel;  Dress  & 
Work  Shirts;  10  percent  (75%  of  the  ap- 
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plicable  hourly  minimum  wage) ;  May  5,  I 
1941. 

Flashee  Underwear  Company,  Clarks¬ 
ville,  Missouri;  Apparel;  Slips,  Gowns,  & 
Pajamas;  20  learners  (75%  of  the  appli¬ 
cable  hourly  minimum  wage) ;  June  9, 
1941. 

Gerty  Garment  Company,  557  West 
Jackson  Boulevard,  Chicago,  Illinois;  Ap¬ 
parel;  Rayon  &  Cotton  Dresses;  5  learn¬ 
ers  (75%  of  the  applicable  hourly  mini¬ 
mum  wage) ;  February  10,  1942. 

Home  Manufacturing  Company,  741 
East  Eldorado  Street,  Decatur,  Illinois; 
Apparel;  Cotton  Dresses;  24  learners 
(75%  of  the  applicable  hourly  minimum 
wage) ;  June  9,  1941. 

F.  Jacobson  &  Sons,  Inc.,  127  Arch 
Street,  Albany,  New  York;  Apparel; 
Shirts  &  Pajamas;  14  learners  (75%  of 
the  applicable  hourly  minimum  wage) ;  « 
May  19,  1941. 

Juvenile  Manufacturing  Company,  327 
North  Flores  Street,  San  Antonio,  Texas; 
Apparel;  Children’s  Outerwear,  Boys’ 
Pants  &  Coats;  5  percent  (75%  of  the 
applicable  hourly  minimum  wage) ;  Feb¬ 
ruary  10,  1942. 

William  J.  Knorr,  Sixth  and  Colliery 
Avenue,  Tower  City,  Pennsylvania;  Ap¬ 
parel;  Sport  Shirts;  4  learners  (75%  of 
the  applicable  hourly  minimum  wage) ; 
February  10,  1942. 

Lanier  Mfg.  Company,  Easley,  South 
Carolina;  Apparel;  Men’s  Ensembles;  15 
learners  (75%  of  the  applicable  hourly 
minimum  wage) ;  June  9,  1941. 

R.  Lowenbaum  Manufacturing  Com¬ 
pany,  Sparta,  Illinois;  Apparel;  Cotton 
Dresses;  50  learners  (75%  of  the  appli¬ 
cable  hourly  minimum  wage) ;  June  9, 
1941. 

Medford-Marlboro  Knit  Garter  Com¬ 
pany,  East  Main  Street,  Marlboro,  New 
Hampshire;  Apparel;  Knit  Garters;  3 
learners  (75%  of  the  applicable  hourly 
minimum  wage) ;  February  10,  1942. 

Phoenix  Manufacturing  Company, 
Race  and  Court  Streets,  Allentown,  Penn¬ 
sylvania;  Apparel;  Uniforms;  10  percent 
(75%  of  the  applicable  hourly  minimum 
wage) ;  May  5,  1941. 

Powell  Corset  Company,  913  West  Van 
Buren  Street,  Chicago,  Illinois;  Apparel; 
Foundation  Garments;  4  learners  (75% 
of  the  applicable  hourly  minimum  wage) ; 
February  10,  1942. 

The  Princess  Garment  Company,  3301 
Colerain  Avenue,  Cincinnati,  Ohio;  Ap¬ 
parel;  Dresses;  5  percent  (75%  of  the  ap¬ 
plicable  hourly  minimum  wage) ;  Feb¬ 
ruary  10,  1942. 

Riverside  Manufacturing  Company, 
Moultrie,  Georgia:  Apparel;  Work  Cloth¬ 
ing;  5  percent  (75%  of  the  applicable 
hourly  minimum  wage) ;  February  10, 
1942. 

Salant  &  Salant,  Inc.,  First  Street, 
Lawrenceburg,  Tennessee;  Apparel;  Cot¬ 
ton  Work  Shirts;  108  learners  (75%  of 
the  applicable  hourly  minimum  wage) ; 
June  9,  1941. 


Sedlis  Manufacturing  Company,  80-88 
Kingston  Street,  Boston,  Massachusetts; 
Apparel;  Cotton  House  Dresses;  5  learn¬ 
ers  (75%  of  the  applicable  hourly  mini¬ 
mum  wage) ;  February  10,  1942. 

F.  P.  Shanfelder  and  Sons,  Nemans- 
town,  Pennsylvania;  Apparel;  Pajamas, 
Sportshirts,  Cotton  Slacks;  5  learners 
(75%  of  the  applicable  hourly  minimum 
wage) ;  February  10,  1942. 

Stephens  Garment  Company,  122-24 
Railroad  Street,  Toccoa,  Georgia;  Ap¬ 
parel;  Cotton  Work  Pants;  20  learners 
(75%  of  the  applicable  hourly  minimum 
wage) ;  June  9,  1941. 

Suffolk  Overall  Company,  Inc.,  Eugenia 
Street,  Suffolk,  Virginia;  Apparel;  Cotton 
Work  Clothing;  5  learners  (75%  of  the 
applicable  hourly  minimum  wage) ; 
February  10,  1942. 

Sunbury  Mfg.  Company,  Second  and 
Spruce  Street,  Sunbury,  Pennsylvania; 
Apparel;  Dresses,  Blouses;  5  percent 
(75%  of  the  applicable  hourly  minimum 
wage) ;  February  10,  1942. 

Susquehanna  Waist  Company,  505 
Wood  Street,  Philadelphia,  Pa.;  Apparel; 
Blouses;  20  learners  (75%  of  the  applica¬ 
ble  hourly  minimum  wage) ;  June  16, 
1941. 

Susquehanna  Waist  Company,  402 
Race  Street,  Philadelphia,  Pa.;  Apparel; 
Blouses;  20  learners  (75%  of  the  applica¬ 
ble  hourly  minimum  wage) ;  June  16, 
1941. 

The  Undergarment  Manufacturing 
Company,  624  West  Washington  Boule¬ 
vard,  Fort  Wayne,  Indiana;  Apparel; 
Underwear,  Nightwear,  &  Negligees  made 
of  woven  fabrics;  5  learners  (75%  of  the 
applicable  hourly  minimum  wage) ;  Feb¬ 
ruary  10,  1942. 

Wichita  Shirt  Company,  1712  V2  East 
Doug  Street,  Wichita,  Kansas;  Apparel; 
Custom  Shirts;  2  learners  (75%  of  the 
applicable  hourly  minimum  wage) ;  Feb¬ 
ruary  10,  1942. 

Jerome  Knitting  Mills,  289  Nepperhan 
Avenue,  Yonkers,  New  York;  Glove;  Knit 
Wool;  5  learners;  February  10,  1942. 

Reliance  Knitting  Mills  Company,  640 
Broadway,  New  York,  New  York;  Glove; 
Knit  Wool;  30  learners;  August  10,  1941. 

Reliance  Knitting  Mills  Company,  640 
Broadway,  New  York,  New  York;  Glove; 
Knit  Wool;  5  learners;  February  10, 1942. 

National  Hosiery  Mills,  Inc.,  New  Or¬ 
leans,  Louisiana;  Hosiery;  Seamless;  16 
learners;  October  10,  1941. 

Walter  A.  Muller  Co.,  Inc.,  731  Market 
St.,  San  Francisco,  California;  Millinery; 
Custom-Made;  3  learners;  February  10, 
1942. 

Moultrie  Cotton  Mills,  Moultrie,  Geor¬ 
gia;  Textile;  Drills,  Osnaburgs,  Ducks;  3 
percent;  February  10,  1942. 

Signed  at  Washington,  D.  C.,  this  10th 
day  of  February  1941. 

Merle  D.  Vincent, 
Authorized  Representative 
of  the  Administrator. 

[F.  R.  Doc.  41-1007;  Filed,  February  10,  1941; 
12:05  p.  m.] 


FEDERAL  POWER  COMMISSION. 

[Docket  No.  G-194J 

In  the  Matter  of  Inland  Gas  Corpora¬ 
tion,  and  Ben  Williamson,  Jr.,  Trustee 
of  Inland  Gas  Corporation 

ORDER  SUPPLEMENTING  AND  AMENDING 
ORDER  TO  SHOW  CAUSE 

February  8,  1941. 

The  Commission  being  informed  that 
Ben  Williamson,  Jr.,  has  been  designated 
as  Trustee  in  bankruptcy  for  the  Inland 
Gas  Corporation  by  the  Federal  District 
Court  for  the  Eastern  District  of  Ken¬ 
tucky  hereby  amends  its  show  cause  order 
dated  January  31,  1941,1  in  the  above 
designated  docket  number,  in  the  follow¬ 
ing  respects; 

(1)  In  paragraphs  (a)  and  (b)  of  the 
section  headed  “It  appearing  to  the  Com¬ 
mission  that:”  and  in  paragraph  (A)  and 
subparagraphs  (1)  and  (2)  thereof  in  the 
section  headed  “Wherefore,  the  Com¬ 
mission  orders  that;”  insert  the  following 
words: 

“and  Ben  Williamson,  Jr.,  as  Trustee  of 
said  Corporation” 

after  the  words  “Inland  Gas  Corpora¬ 
tion;” 

(2)  Number  the  paragraph  appearing 
after  the  words  “The  Commission,  upon 
consideration  of  the  premises,  finds 
that:”  paragraph  (1),  and  add  a  new 
paragraph  numbered  (2)  reading  as 
follows: 

“All  books,  records,  and  other  data 
concerning  the  physical  and  financial 
operations  of  Inland  Gas  Corporation 
and  Ben  Williamson,  Jr.,  as  Trustee  of 
said  Corporation,  especially  with  refer¬ 
ence  to  sources  of  supply  of  natural  gas, 
reserves  thereof,  pipeline  capacities,  and 
sales  made  by  Inland  Gas  Corporation 
and  Ben  Williamson,  Jr.,  as  Trustee  of 
said  Corporation,  are  relevant  and  mate¬ 
rial  to  this  proceeding;” 

(3)  In  the  section  headed  “Wherefore, 
the  Commission  orders  that:”  add  a  new 
paragraph  lettered  (C)  reading  as  fol¬ 
lows: 

“Edward  B.  March  be  and  he  is  hereby 
designated  as  Trial  Examiner  to  preside 
at  said  hearing  and  is  empowered  to  ad¬ 
minister  oaths  and  affirmations,  subpoena 
witnesses,  compel  their  attendance,  take 
evidence,  and  require  the  production  of 
any  books,  papers,  correspondence,  mem¬ 
oranda,  contracts,  agreements,  or  other 
records  described  in  finding  (2)  above.” 

By  the  Commission. 

[seal]  Leon  M.  Fuquay, 

Secretary. 

[F.  R.  Doc.  41-984;  Filed  February  10,  1941; 
11:30  a.  m.J 
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FEDERAL  TRADE  COMMISSION. 

[Docket  No.  4309] 

In  the  Matter  of  Superior  Felt  and 
Bedding  Co.,  a  Corporation 

ORDER  APPOINTING  TRIAL  EXAMINER  AND 
FIXING  TIME  AND  PLACE  FOR  TAKING 
TESTIMONY 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in 
the  City  of  Washington,  D.  C.,  on  the 
6th  day  of  February,  A.  D.  1941. 

This  matter  being  at  issue  and  ready 
for  the  taking  of  testimony,  and  pursuant 
to  authority  vested  in  the  Federal  Trade 
Commission,  under  an  Act  of  Congress 
(38  Stat.  717;  15  U.S.C.A.,  Section  41), 

It  is  ordered,  That  Edward  E.  Reardon, 
a  trial  examiner  of  this  Commission,  be 
and  he  hereby  is  designated  and  ap¬ 
pointed  to  take  testimony  and  receive 
evidence  in  this  proceeding  and  to  per¬ 
form  all  other  duties  authorized  by  law; 

It  is  further  ordered,  That  the  taking 
of  testimony  in  this  proceeding  begin 
on  Thursday,  February  13,  1941,  at  ten 
o’clock  in  the  forenoon  of  that  day 
(eastern  standard  time)  in  the  Chinese 
Room  of  the  Miami  Hotel,  Dayton,  Ohio. 

Upon  completion  of  testimony  for  the 
Federal  Trade  Commission,  the  trial  ex¬ 
aminer  is  directed  to  proceed  immedi¬ 
ately  to  take  testimony  and  evidence  on 
behalf  of  the  respondent.  The  trial  ex¬ 
aminer  will  then  close  the  case  and  make 
his  report  upon  the  evidence. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 

[F.  R.  Doc.  41-970;  Filed,  February  10,  1941; 
11:24  a.  m.] 


[Docket  No.  4408] 

In  the  Matter  of  Health  Ray  Manu¬ 
facturing  Company,  Inc.,  a  Corpora¬ 
tion 

ORDER  APPOINTING  TRIAL  EXAMINER  AND  FIX¬ 
ING  TIME  AND  PLACE  FOR  TAKING  TESTI¬ 
MONY 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in  the 
City  of  Washington,  D.  C.,  on  the  6th  day 
of  February,  A.  D.  1941. 

This  matter  being  at  issue  and  ready 
for  the  taking  of  testimony,  and  pursuant 
to  authority  vested  in  the  Federal  Trade 
Commission,  under  an  Act  of  Congress 
(38  Stat.  717;  15  U.S.C.A.,  Section  41), 

It  is  ordered,  That  Lewis  C.  Russell,  a 
trial  examiner  of  this  Commission,  be  and 
be  hereby  is  designated  and  appointed  to 
take  testimony  and  receive  evidence  in 
this  proceeding  and  to  perform  all  other 
duties  authorized  by  law; 

It  is  further  ordered,  That  the  taking 
of  testimony  in  this  proceeding  begin  on 
Monday,  February  24,  1941,  at  ten 
o’clock  in  the  forenoon  of  that  day  (east¬ 
ern  standard  time)  in  the  Hotel  St. 
George,  Brooklyn,  New  York. 

Upon  completion  of  testimony  for  the 
Federal  Trade  Commission,  the  trial  ex¬ 


aminer  is  directed  to  proceed  immediately 
to  take  testimony  and  evidence  6n  behalf 
of  the  respondent.  The  trial  examiner 
will  then  close  the  case  and  make  his 
report  upon  the  evidence. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 

[F.  R.  Doc.  41-971;  Filed,  February  10,  1941; 
11:24  a.  m.] 


SECURITIES  AND  EXCHANGE  COM¬ 
MISSION. 

[File  No.  70-247] 

In  the  Matter  of  Buffalo  Niagara  Elec¬ 
tric  Corporation 

NOTICE  REGARDING  FILING 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  its 
office  in  the  City  of  Washington,  D.  C.  on 
the  6th  day  of  February,  A.  D.  1941. 

Notice  is  hereby  given  that  an  applica¬ 
tion  has  been  filed  with  this  Commission 
pursuant  to  the  Public  Utility  Holding 
Company  Act  of  1935  by  the  above  named 
party;  and 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than  Feb¬ 
ruary  24,  1941,  at  4:30  P.  M.,  E.  S.  T.f 
request  the  Commission  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  reasons  for  such  request  and  the  na¬ 
ture  of  his  interest,  or  may  request  that 
he  be  notified  if  the  Commission  should 
order  a  hearing  thereon.  At  any  time 
thereafter  such  application,  as  filed  or 
as  amended,  may  become  effective  or  may 
:  be  granted,  as  provided  in  Rule  U-8  of 
|  the  Rules  and  Regulations  promulgated 
pursuant  to  said  Act.  Any  such  request 
should  be  addressed:  Secretary,  Securities 
and  Exchange  Commission,  Washington, 

D.  C. 

All  interested  persons  are  referred  to 
said  application,  which  is  on  file  in  the 
office  of  said  Commission,  for  a  statement 
of  the  transactions  therein  proposed, 
which  are  summarized  below: 

Buffalo  Niagara  Electric  Corporation, 
a  subsidiary  of  Buffalo,  Niagara  and  East¬ 
ern  Power  Corporation,  in  turn  a  sub¬ 
sidiary  of  Niagara  Hudson  Power  Cor¬ 
poration,  which  in  turn  is  a  subsidiary 
of  The  United  Corporation,  a  registered 
holding  company,  proposes  to  issue  and 
sell  $9,000,000  aggregate  principal 
amount  of  its  2lA%  Debentures  due  1951. 
$5,000,000  of  said  Debentures  are  to  be 
sold  to  Metropolitan  Life  Insurance  Com¬ 
pany  and  $4,000,000  of  said  Debentures 
are  to  be  sold  to  The  Equitable  Life  As- 
I  surance  Society  of  the  United  States, 
both  at  a  price  of  100%  of  the  principal 
amount  thereof  plus  accrued  interest 
from  February  1,  1941,  to  the  closing 
date.  Of  the  proceeds  to  be  derived  from 
said  issue  and  sales,  $396,000  are  proposed 
to  be  used  to  refund  at  maturity  a  like 
principal  amount  of  Five  Per  Cent  First  . 
Mortgage  Bonds  due  February  1,  1942,  | 


issued  by  Buffalo  and  Niagara  Falls  Elec¬ 
tric  Light  and  Power  Company  (name 
changed  to  Niagara  Electric  Service  Cor¬ 
poration)  a  constituent  company  of  ap¬ 
plicant.  The  balance  of  the  proceeds  is 
proposed  to  be  used  to  apply  to  the  cost 
of  the  construction,  completion,  exten¬ 
sion  and  improvement  of  certain  electric 
generating,  transmission,  and  distribu¬ 
tion  facilities  of  applicant. 

Applicant  has  designated  section  6  (b) 
of  the  Aot  as  applicable  to  the  proposed 
transaction. 

By  the  Commission. 

[seal!  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  41-964;  Filed,  February  8,  1941; 

11:20  a.  m.] 


[File  No.  1-566] 

In  the  Matter  of  Greif  Bros.  Cooperage 
Corporation — $3.20  Cumulative  Par¬ 
ticipating  Class  A  Common  Stock,  No 
Par  Value 

ORDER  SETTING  HEARING  ON  APPLICATION  TO 
WITHDRAW  FROM  LISTING  AND  REGISTRA¬ 
TION 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C.  on 
the  7th  day  of  February,  A.  D.  1941. 

The  Greif  Bros.  Cooperage  Corporation, 
pursuant  to  Section  12  (d)  of  the  Securi¬ 
ties  Exchange  Act  of  1934,  as  amended 
and  Rule  X-12D2-1  (b)  promulgated 
thereunder,  having  made  application  to 
the  Commission  to  withdraw  its  $3.20 
Cumulative  Participating  Class  A  Com¬ 
mon  Stock,  No  Par  Value,  from  listing  and 
registration  on  the  Boston  and  Chicago 
Stock  Exchanges;  and 
The  Commission  deeming  it  necessary 
for  the  protection  of  investors  that  a 
hearing  be  held  in  this  matter  at  which 
all  interested  persons  be  given  an  op¬ 
portunity  to  be  heard; 

It  is  ordered,  That  the  matter  be  set 
down  for  hearing  at  10  A.  M.  on  Wednes¬ 
day,  February  26,  1941,  at  the  offices  of 
the  Securities  &  Exchange  Commission, 
j  1370  Ontario  Street,  Cleveland,  Ohio,  and 
continue  thereafter  at  such  times  and 
places  as  the  Commission  or  its  officer 
herein  designated  shall  determine,  and 
that  general  notice  thereof  be  given; 
and 

It  is  further  ordered.  That  James  C. 
Gruener,  an  officer  of  the  Commission, 
be  and  he  hereby  is  designated  to  admin¬ 
ister  oaths  and  affirmations,  subpoena 
witnesses,  compel  their  attendance,  take 
evidence,  and  require  the  production  of 
any  books,  papers,  correspondence,  mem¬ 
oranda  or  other  records  deemed  relevant 
or  material  to  the  inquiry,  and  to  per¬ 
form  all  other  duties  in  connection 
therewith  authorized  by  law. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  41-965;  Filed,  February  8.  1941; 
11:20  a.  m.J 
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(Pile  No.  4-22] 

In  the  Matter  of  a  Proceeding  Before 
the  Securities  and  Exchange  Commis¬ 
sion  To  Determine  Whether  Joseph  L. 
Merrill  Should  Be  Suspended  or  Ex¬ 
pelled  Prom  Membership  on  Certain 
National  Securities  Exchanges 

ORDER  SUSPENDING  MEMBER  FROM  NATIONAL 
SECURITIES  EXCHANGES 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  its 
office  in  the  City  of  Washington,  D.  C., 
on  the  7th  day  of  February  A.  D.  1941. 

This  matter,  after  appropriate  notice 
and  after  the  filing  by  the  respondent, 
Joseph  L.  Merriil,  of  a  response  to  the 
order  to  show  cause,  having  been  duly 
considered  by  the  Commission,  and  the 
Commission  having  found  that  the  re¬ 
spondent,  Joseph  L.  Merril,  has  violated 
section  9  (a)  (2)  of  the  Securities  Ex¬ 
change  Act  of  1934,  and  having  found 
that  it  is  necessary  and  appropriate  for 
the  protection  of  investors  to  suspend 
the  respondent,  Joseph  L.  Merrill,  from 
membership  upon  all  of  the  national  se¬ 
curities  exchanges  of  which  he  is  a  mem¬ 
ber  for  a  period  of  six  months,  all  as 
more  fully  set  forth  in  the  Findings  and 
Opinion  of  the  Commission  this  day 
issued: 

It  is  ordered.  Pursuant  to  section  19 
(a)  (3)  of  the  said  Act: 

That,  effective  February  15,  1941,  re¬ 
spondent,  Joseph  L.  Merrill,  a  member, 
as  that  term  is  defined  in  the  said  Act, 
of  the  New  York  Curb  Exchange,  New 
York  Stock  Exchange,  San  Francisco 
Stock  Exchange,  Chicago  Stock  Ex¬ 
change,  New  Orleans  Stock  Exchange, 
Chicago  Board  of  Trade,  Detroit  Stock 
Exchange,  Cleveland  Stock  Exchange, 
Philadelphia  Stock  Exchange,  Boston 
Stock  Exchange,  and  Salt  Lake  Stock  Ex¬ 
change,  national  securities  exchanges,  be 
and  hereby  is  suspended  from  member¬ 
ship  on  said  exchanges  until  August  15, 
1941;  and 

That  a  copy  of  this  Order  accompanied 
by  the  Findings  and  Opinion  of  the  Com¬ 
mission,  be  served  upon  the  respondent 
herein,  or  his  counsel,  and  be  transmitted 
by  registered  mail  to  the  Secretaries  of 
the  New  York  Curb  Exchange,  New  York 
Stock  Exchange,  San  Francisco  Stock 
Exchange,  Chicago  Stock  Exchange,  New 
Orleans  Stock  Exchange,  Chicago  Board 
of  Trade,  Detroit  Stock  Exchange,  Cleve¬ 
land  Stock  Exchange,  Philadelphia  Stock 
Exchange,  Boston  Stock  Exchange  and 
Salt  Lake  Stock  Exchange,  and  to  the 
firm  of  Merrill  Lynch,  E.  A.  Pierce  & 
Cassatt,  New  York  City;  and 

It  is  further  ordered.  That  the  order 
setting  this  matter  for  hearing  on 
February  24,  1941,  be  and  it  hereby  is 
rescinded  and  that  the  record  herein  be 
closed  without  any  further  hearing. 

By  order  of  the  Commission. 

I  seal!  Francis  P.  Brassor, 

Secretary. 

(F.  R.  Doc.  41-983;  Filed,  February  10,  1941; 

11:30  a.  m.j 


| File  No.  59-6] 

In  the  Matter  of  The  United  Gas  Im¬ 
provement  Company  and  Its  Subsidi¬ 
ary  Companies,  Respondents 

ORDER  RECONVENING  HEARING 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  its 
office  in  the  City  of  Washington,  D.  C., 
on  the  7th  day  of  February,  A.  D.  1941. 

The  Commission,  having  on  January 
18,  1941  ordered  that  a  hearing  be  held 
in  the  above-captioned  matter  on  Feb¬ 
ruary  6,  1941,  and  having  provided  that 
at  that  time  the  Commission  would  hear 
the  Respondents  with  respect  to  certain 
procedural  and  substantive  matters;  and 
Such  hearing  having  reconvened  as  di¬ 
rected,  and  the  Respondents  having  at 
that  time  requested  that  a  continuance 
be  granted  for  a  period  of  approximately 
two  weeks  to  consider  further  the  Re¬ 
spondents’  position  with  respect  to  the 
scope  of  subsequent  hearings  and  se¬ 
quence  of  steps  to  be  undertaken,  as  well 
as  to  permit  consideration  with  the  Staff 
of  the  Commission  of  an  orderly  method  ' 
of  establishing  the  record  in  such  pro¬ 
ceeding,  and  for  similar  purposes,  and 
such  hearing  having  been  continued  to 
a  time  to  be  subsequently  set  by  the 
Commission. 

It  is  ordered,  That  such  hearing  be 
reconvened  on  the  20th  day  of  February, 
1941,  at  ten  o’clock  in  the  forenoon  of 
that  day,  in  Room  1102  of  the  Securities 
and  Exchange  Commission  Building, 
1778  Pennsylvania  Avenue,  NW.,  at  which 
time  the  Commission  will  hear  the  Re¬ 
spondents  as  to  the  issues  present  in  this 
proceeding,  and  will  consider  the  simpli¬ 
fication  of  the  issues,  the  facts  and  issues 
that  appear  to  be  without  substantial 
basis  of  controversy,  the  order  of  presen¬ 
tation  of  evidence  most  conducive  to  an 
orderly  proceeding,  and  such  other  mat¬ 
ters  as  may  aid  in  the  disposition  of  the 
proceeding;  and 

It  is  further  ordered,  That  if  the  Re¬ 
spondents  take  issue  with  the  tentative 
interpretation  of  Clause  (B)  or  the  pro¬ 
visions  as  to  retention  of  interests  in 
other  businesses  of  section  11  (b)  (1)  of 
the  Public  Utility  Holding  Company  Act 
of  1935  expressed  in  the  Commission’s 
Tentative  Statement  of  Conclusions  is¬ 
sued  January  18,  1941,  the  Respondents 
at  such  reconvened  hearing  shall  present 
their  arguments  with  respect  thereto. 

By  the  Commission. 

(seal!  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  41-979;  Filed,  February  10,  1941; 

11:29  a.  m.] 


(File  No.  70-212] 

In  the  Matter  of  Mississippi  Public 
Service  Company 

ORDER  PERMITTING  DECLARATION  TO  BECOME 
EFFECTIVE 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 


office  in  the  City  of  Washington,  D.  C., 
on  the  7th  day  of  February,  A.  D.  1941. 

Mississippi  Public  Service  Company,  a 
subsidiary  of  Peoples  Light  and  Power 
Company,  a  registered  holding  company, 
having  filed  a  declaration  pursuant  to  the 
Public  Utility  Holding  Company  Act  of 
1935,  particularly  section  7  thereof,  re¬ 
garding  the  issuance  and  sale  of  $500,000 
principal  amount  of  First  Mortgage 
Bonds,  Series  “A,”  4%  due  January  1, 
1956  to  Massachusetts  Mutual  Life  In¬ 
surance  Company  at  the  par  value 
thereof ; 

The  declarant  proposing  to  use  the  pro¬ 
ceeds  of  said  sale  for  the  redemption  of 
all  of  the  presently  outstanding  First 
Mortgage  Bonds,  Series  “A,”  due  1961,  in 
the  aggregate  principal  amount  of  $500,- 
000,  which  bonds  are  income  bonds  bear¬ 
ing  interest  up  to  but  not  exceeding  6% 
per  annum,  all  of  said  bonds  being  owned 
by  Peoples  Light  and  Power  Company 
and  being  pledged  under  the  trust  in¬ 
denture  securing  the  Collateral  Lien 
Bonds,  Series  “A,”  due  1961,  of  Peoples 
Light  and  Power  Company;  Peoples  Light 
and  Power  Company  proposing  to  use 
these  proceeds  from  the  redemption  of 
said  bonds  for  retirement  of  its  Collateral 
Lien  Bonds,  Series  “A”; 

Said  declaration  having  been  filed  on 
December  11,  1940,  certain  amendments 
having  been  filed  thereto,  the  last  of  said 
amendments  having  been  filed  on  Feb¬ 
ruary  7, 1941;  notice  of  said  filing  having 
been  duly  given  in  the  manner  and  form 
prescribed  by  Rule  U-S  promulgated  pur¬ 
suant  to  said  Act;  and  the  Commission 
not  having  received  a  request  for  hearing 
with  respect  to  said  declaration  within 
the  period  prescribed  in  said  notice,  or 
otherwise,  and  not  having  ordered  a 
hearing  thereon;  and 

The  declarant  having  requested  that 
the  Commission  advance  the  date  of  per¬ 
mitting  the  declaration  as  amended  to 
become  effective;  and 

The  Commission  finding  that  the  dec¬ 
laration  as  amended  satisfies  the  re¬ 
quirements  of  section  7  (c)  and  that  no 
adverse  findings  are  necessary  under  sec¬ 
tion  7  (d)  of  said  Act: 

It  is  hereby  ordered,  Pursuant  to  Ruie 
U-8  and  the  applicable  provisions  of  said 
Act,  subject  to  the  terms  and  conditions 
prescribed  in  Rule  U-9,  that  the  afore¬ 
said  declaration  become  effective  forth¬ 
with. 

By  the  Commission,  Commissionei 
Healy  dissenting  for  the  reasons  set  forth 
in  his  memorandum  of  April  1,  1940. 
[seal]  Francis  P.  Brassor, 

Secretary. 

(F.  R.  Doc  41-982;  Filed,  February  10,  1941; 

11:29  a.  m.] 


[File  No.  70-222] 

In  the  Matter  of  Peoples  Light  and 
Power  Company 

order  permitting  declaration  to  become 

EFFECTIVE 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
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office  in  the  City  of  Washington,  D.  C.  on 
the  7th  day  of  February,  A.  D.  1941. 

Peoples  Light  and  Power  Company,  a 
registered  holding  company,  having  filed 
a  declaration  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935, 
particularly  section  7  thereof,  regarding 
the  borrowing  of  $900,000  evidenced  by 
promissory  notes  maturing  semi-annu¬ 
ally  over  a  five-year  period;  said  notes 
bearing  interest  at  the  rate  of  2 1/2  %  for 
the  first  year  and  thereafter  increasing 
y8th  of  1%  during  each  succeeding  year 
to  3%  during  the  fifth  year;  said  notes 
maturing  at  the  rate  of  $75,000  semi¬ 
annually  leaving  a  balance  of  $225,000 
to  be  paid  April  1,  1946;  said  notes  to 
be  secured  by  the  pledge  of  the  common 
stocks  of  certain  subsidiaries  of  Peoples 
Light  and  Power  Company,  which  stocks 
are  presently  pledged  to  secure  Peoples 
Light  and  Power  Company  Collateral 
Lien  Bonds,  Series  “A”; 

Further  provisions  with  respect  to  re¬ 
payment  of  the  loans,  certain  affirma¬ 
tive  and  restrictive  covenants,  and  other  I 
matters  being  contained  in  a  bank  loan 
agreement  entered  into  between  the 
declarant  and  the  Pennsylvania  Company 
for  Insurance  on  Lives  and  Granting 
Annuities; 

The  declarant  proposing  to  use  the 
proceeds  from  said  bank  loan  along  with 
other  available  funds  for  the  retirement 
of  all  the  presently  outstanding  debt  of 
Peoples  Light  and  Power  Company  in¬ 
cluding  its  Collateral  Lien  Bonds,  Scrip 
and  accrued  interest  on  said  Scrip: 

Said  declaration  having  been  filed  on 
December  26,  1940,  and  amendments 
having  been  filed  thereto,  the  last  of 
which  was  filed  on  February  7,  1941; 

Notice  of  said  filing  having  been  duly 
given  in  the  manner  and  form  prescribed 
by  Rule  U-8  promulgated  pursuant  to 
said  Act;  and  the  Commission  not  having 
received  a  request  for  hearing  with  re¬ 
spect  to  said  declaration  within  the  period 
specified  in  said  notice,  or  otherwise,  and 
not  having  ordered  a  hearing  thereon; 
and 

The  declarant  having  requested  that 
the  Commission  advance  the  date  of  per¬ 
mitting  the  declaration  as  amended  to 
become  effective;  and 
The  Commission  finding  that  the  dec¬ 
laration  as  amended  satisfies  the  require¬ 
ments  of  section  7  (c) ; 

It  is  hereby  ordered.  Pursuant  to  Rule 
U-8  and  the  applicable  provisions  of  said 
Act,  subject  to  the  terms  and  conditions 
prescribed  in  Rule  U-9,  that  the  afore¬ 
said  declaration  become  effective  forth¬ 
with. 

By  the  Commission,  Commissioner 
Healy  dissenting  for  reasons  set  forth  in 
his  memorandum  of  April  1,  1940. 

1  seal  ]  Francis  P.  Brassor  , 

Secretary. 

IP.  R.  Doc.  41-981;  Filed,  February  10,  1941; 

11:29  a.  m.] 


[File  No.  31-498] 

In  the  Matter  of  Application  of  Bank¬ 
ers  Trust  Company  for  Exemption  as  a 
Holding  Company 

NOTICE  OF  AND  ORDER  FOR  HEARING 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its  of¬ 
fice  in  the  City  of  Washington,  D.  C.,  the 
8th  day  of  February,  A.  D.  1941. 

An  application  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935, 
having  been  duly  filed  with  this  Commis¬ 
sion  by  the  above-named  party; 

It  is  ordered.  That  a  hearing  on  such 
matter  under  the  applicable  provisions  of 
said  Act  and  the  rules  of  the  Commission 
thereunder  be  held  on  February  28,  1941, 
at  10  o’clock  in  the  forenoon  of  that  day, 
at  the  Securities  and  Exchange  Building, 
1778  Pennsylvania  Avenue  NW.,  Wash¬ 
ington,  D.  C.  On  such  day  the  hearing- 
room  clerk  in  room  1102  will  advise  as  to 
the  room  where  such  hearing  will  be  held. 

At  such  hearing,  if  in  respect  of  any 
declaration,  cause  shall  be  shown  why 
j  such  declaration  shall  become  effective. 

It  is  further  ordered,  That  Charles  S. 
Lobingier  or  any  other  officer  or  officers 
of  the  Commission  designated  by  it  for 
that  purpose  shall  preside  at  the  hearings 
in  such  matter.  The  officer  so  desig¬ 
nated  to  preside  at  any  such  hearing  is 
hereby  authorized  to  exercise  all  powers 
granted  to  the  Commission  under  sec¬ 
tion  18  (c)  of  said  Act  and  to  a  trial 
examiner  under  the  Commission’s  Rules 
of  Practice. 

Notice  of  such  hearing  is  hereby  given 
to  such  declarant  or  applicant  and  to  any 
other  person  whose  participation  in  such 
proceeding  may  be  in  the  public  interest 
or  for  the  protection  of  investors  or  con¬ 
sumers.  It  is  requested  that  any  person 
desiring  to  be  heard  or  to  be  admitted  as 
a  party  to  such  proceeding  shall  file  a 
notice  to  that  effect  with  the  Commission 
on  or  before  February  24,  1941. 

The  matter  concerned  herewith  is  in 
regard  to  whether  Bankers  Trust  Com¬ 
pany,  New  York  City,  is  temporarily  a 
holding  company  solely  hy  reason  of  the 
acquisition  of  securities  for  purposes  of 
liquidation  or  distribution  in  connection 
with  a  bona  fide  debt  previously  con¬ 
tracted  or  in  connection  with  a  bona  fide 
arrangement  for  the  underwriting  or  dis¬ 
tribution  of  securities;  and  whether 
Bankers  Trust  Company,  New  York  City, 
is  only  incidentally  a  holding  company, 
being  primarily  engaged  or  interested  in 
one  or  more  businesses  other  than  the 
business  of  a  public-utility  company  and 
not  deriving,  directly  or  indirectly,  any 
material  part  of  its  income  from  any 
one  or  more  subsidiary  companies,  the 
principal  business  of  which  is  that  of  a 
public-utility  company;  and  if  so,  whether 
the  granting  to  Bankers  Trust  Company, 
New  York  City,  of  an  exemption  from 
the  provisions  of  the  Public  Utility  Act 


of  1935  would  be  detrimental  to  the  public 
interest  or  the  interest  of  investors  and 
consumers. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  41-977;  Filed,  February  10,  1941; 
11:28  a.  m.] 


[File  No.  59-141 

In  the  Matter  of  International  Hydro- 
Electric  System,  Respondent,  and 
New  England  Power  Association, 
Massachusetts  Power  and  Light  Asso¬ 
ciates,  North  Boston  Lighting  Prop¬ 
erties,  The  Rhode  Island  Public 
Service  Company,  Massachusetts 
Utilities  Associates  Common  Voting 
Trust,  Massachusetts  Utilities  Asso¬ 
ciates,  Respondents 

second  supplemental  notice  of  and  order 

FOR  HEARING 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C.t 
on  the  8th  day  of  February,  A.  D.  1941. 

The  Commission  having  on  June  17, 
1940,  issued  its  Notice  of  and  Order  for 
Hearing  for  the  purpose  of  enforcing  the 
provisions  of  section  11  (b)  (2)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  with  respect  to  International  Hydro- 
Electric  System,  a  registered  holding 
company,  and  for  the  purpose  of  deter¬ 
mining  (1)  whether  the  allegations  of 
paragraphs  numbered  1  through  18,  in¬ 
clusive,  of  said  Order  of  June  17,  1940, 
are  true  and  accurate,  (2)  whether  it 
is  necessary  to  discontinue  the  existence 
of  International  Hydro -Electrc  System, 
(3)  what  steps  are  necessary  for  the  dis¬ 
continuance  of  the  existence  of  Inter¬ 
national  Hydro-Electric  System  and  (4) 
what  further  action,  if  any,  is  necessary 
and  shall  be  required  to  be  taken  by 
International  Hydro-Electric  System  to 
insure  that  the  corporate  structure  or 
continued  existence  of  International 
Hydro-Electric  System  does  not  unduly 
or  unnecessarily  complicate  the  corporate 
structure,  or  unfairly  or  inequitably  dis¬ 
tribute  the  voting  power  among  security 
holders  of  the  International  Hydro- 
Electric  System  holding-company  sys¬ 
tem;  and; 

The  Commission  having  on  October  21, 
1940,  issued  its  Supplemental  Notice  of 
and  Order  for  Hearing  enlarging  the 
scope  of  the  hearing  called  for  in  said 
order  of  June  17, 1940  and  for  the  purpose 
of  enforcing  the  provisions  of  section  11 
(b)  (2)  of  said  Act  with  respect  to  Joseph 
B.  Ely,  C.  Brooks  Stevens  and  Henry  G. 
Wells,  as  Trustees  under  a  Trust  Agree¬ 
ment  dated  January  31, 1939,  a  registered 
holding  company,  and  for  the  purpose  of 
determining  (1)  whether  the  allegations 
of  the  paragraphs  numbered  1  through  7, 
inclusive,  of  said  Order  of  October  21, 
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1940,  are  true  and  accurate,  (2)  whether 
it  is  necessary  to  require  said  Joseph  E. 
Ely,  C.  Brooks  Stevens  and  Henry  G. 
Wells,  as  Trustees  under  a  Trust  Agree¬ 
ment  dated  January  31,  1939,  to  cease 
to  be  a  holding  company  with  respect  to 
International  Hydro-Electric  System  and 
its  subsidiary  companies,  (3)  what  steps 
are  necessary  to  be  required  for  said 
Joseph  B.  Ely,  C.  Brooks  Stevens  and 
Henry  G.  Wells,  as  Trustees  under  a 
Trust  Agreement  dated  January  31,  1939, 
to  cease  to  be  a  holding  company  with 
respect  to  International  Hydro-Electric 
System  and  its  subsidiary  companies,  and 
(4)  what  further  action,  if  any,  is  neces¬ 
sary  and  shall  be  required  to  be  taken  by 
Joseph  B.  Ely,  C.  Brooks  Stevens  and 
Henry  G.  Wells,  as  Trustees  under  a 
Trust  Agreement  dated  January  31,  1939, 
to  insure  that  the  continued  existence 
of  said  Joseph  B.  Ely,  C.  Brooks  Stevens 
and  Henry  G.  Wells,  as  Trustees  under  a 
Trust  Agreement  dated  January  31,  1939, 
as  a  holding  company  with  respect  to 
International  Hydro-Electric  System  and 
its  subsidiary  companies  does  not  unduly 
and  unnecessarily  complicate  the  struc¬ 
ture  of  the  holding-company  system  of 
which  Joseph  B.  Ely,  C.  Breoks  Stevens 
and  Henry  G.  Wells,  as  Trustees  under  a 
Trust  Agreement  dated  January  31,  1939, 
is  the  parent  company;  and  the  Com¬ 
mission  having  separately  considered  and 
disposed  of  the  issues  raised  in  said  Sup¬ 
plemental  Notice  of  and  Order  for  Hear¬ 
ing  dated  October  21,  1940,  with  respect 
to  Joseph  B.  Ely,  C.  Brooks  Stevens  and 
Henry  G.  Wells,  as  Trustees  under  a 
Trust  Agreement  dated  January  31,  1939, 
by  its  Order  dated  January  17,  1941;  and 

It  tentatively  appearing  to  the  Com¬ 
mission  that; 

1.  New  England  Power  Association  is  a 
registered  holding  company  organized 
under  the  laws  of  the  Commonwealth  of 
Massachusetts  as  a  voluntary  association 
and  maintains  its  principal  executive  of¬ 
fices  in  the  City  of  Boston,  Common¬ 
wealth  of  Massachusetts. 

2.  As  of  December  31,  1939  New  Eng¬ 
land  Power  Association  has  issued  the 
following  securities: 

(a)  $25,000,000  principal  amount  of  5% 
Gold  Debentures,  Due  April  1,  1948  (un¬ 
secured)  of  which  $24,058,000  principal 
amount  was  outstanding  in  the  hands 
of  the  public  and  $942,000  principal 
amount  was  held  in  its  treasury; 

(b)  $25,000,000  principal  amount  of 
5%%  Gold  Debentures,  Due  December 
1,  1954  (unsecured)  of  which  $24,522,500 
principal  amount  was  outstanding  in  the 
hands  of  the  public  and  $477,500  princi¬ 
pal  amount  was  held  in  its  treasury; 

(c)  658,260  shares  of  6%  Cumulative 
Preferred  Shares,  of  a  par  value  of  $100 
per  share,  of  which  1.803  shares  were 
held  in  its  treasury,  655,361  shares  were 
outstanding  in  the  hands  of  the  public, 
1,000  shares  were  held  by  Massachusetts 
Utilities  Associates,  a  subsidiary  com¬ 
pany,  and  96  shares  were  held  by  Gard¬ 
ner  Electric  Light  Company,  a  subsidiary 


company.  Dividends  on  said  6%  Cumu-  I 
lative  Preferred  Shares  are  cumulative  I 
and  as  of  December  31,  1939  had  accu¬ 
mulated  to  the  extent  of  $5.50  per  share, 
aggregating  $3,610,513.50.  Said  6% 
Cumulative  Preferred  Shares  carry  no 
right  to  vote  in  the  election  of  directors 
unless  dividend  arrearages  amount  to 
6%  of  the  par  value,  at  which  time  said 
6%  Cumulative  Preferred  Shares  would 
be  entitled  to  one  vote  per  share; 

(d)  26,900  shares  of  $2  Cumulative 
Dividend  Preferred  Shares,  no  par,  stated 
or  declared  value  per  share,  ranking 
equally  as  to  assets  and  dividends  with 
the  6%  Cumulative  Preferred  Shares  in 
item  (c)  above,  and  having  a  priority  in 
liquidation  of  $33.33  Vb  per  share  over  the 
Common  Shares  in  item  (e)  below. 
19,388  shares  of  said  $2  Cumulative  Divi¬ 
dend  Preferred  Shares  were  outstanding 
in  the  hands  of  the  public  and  7,512 
shares  were  held  in  its  treasury.  Divi¬ 
dends  on  said  $2  Cumulative  Dividend 
Preferred  Shares  are  cumulative  and  as 
of  December  31,  1939  had  accumulated 
to  the  extent  of  $1.83  Vb  per  share,  aggre¬ 
gating  $35,544.67.  Said  $2  Cumulative 
Dividend  Preferred  Shares  carry  no  right 
to  vote  in  the  election  of  directors  unless 
dividend  arrearages  amount  to  $2  per 
share,  at  which  time  said  $2  Cumulative 
Dividend  Preferred  Shares  would  be  en¬ 
titled  to  one-third  vote  per  share ; 

(e)  932,609  Common  Shares,  no  par, 
stated  or  declared  value  per  share,  of 
which  110,824  shares  were  outstanding 
in  the  hands  of  the  public,  5  shares  were 
held  in  its  treasury  and  821,780  shares 
were  held  by  International  Hydro-Elec¬ 
tric  System.  Said  Common  Shares  carry 
the  right  of  one  vote  per  share  in  the 
election  of  directors.  In  addition,  30,000 
shares  of  said  Common  Shares  were  re¬ 
served  for  options  to  purchase  prior  to 
December  31,  1942  said  Common  Shares 
at  $55  per  share,  subject  to  certain  ad¬ 
justments;  and 

(f)  56,483  option  warrants  which  were 
all  outstanding  in  the  hands  of  the  public 
and  which  entitled  the  holder  to  exchange 
at  any  time  prior  to  March  1,  1942  each 
option  warrant  together  with  4  shares  of 
Common  Stock  of  Massachusetts  Power 
and  Light  Associates  for  one  share  of  the 
Class  A  Stock  of  International  Hydro- 
Electric  System. 

3.  As  of  December  31,  1939,  New  Eng¬ 
land  Power  Association  owned  the  fol¬ 
lowing  securities  of  its  wholesale  electric 
utility  subsidiary  companies: 

(a)  41,125  shares  of  Capital  Stock,  of  a 
par  value  of  $100  per  share,  of  Bellows 
Falls  Hydro-Electric  Corporation,  con¬ 
stituting  100%  of  such  Capital  Stock  out¬ 
standing  and  100%  of  the  voting  power 
for  the  election  of  directors; 

(b)  622,333  shares  of  the  Common 
Stock,  of  a  par  value  of  $25  per  share,  of 
New  England  Power  Company,  consti¬ 
tuting  100%  of  such  Common  Stock  out¬ 
standing  and  100%  of  the  voting  power 
for  the  election  of  directors;  and 


(c)  603,440  shares  of  the  Common 
Stock,  of  a  par  value  of  $25  per  share,  of 
Connecticut  River  Power  Company,  con¬ 
stituting  100%  of  such  Common  Stock 
outstanding  and  100%  of  the  voting 
power  for  the  election  of  directors.  In 
addition,  New  England  Power  Associa¬ 
tion  owned  7,297  shares  of  the  6%  Cumu¬ 
lative  Preferred  Stock,  of  a  par  value  of 
$100  per  share,  of  Connecticut  River 
Power  Company,  constituting  approxi¬ 
mately  61%  of  such  6%  Cumulative  Pre¬ 
ferred  Stock  outstanding.  In  addition, 
New  England  Power  Association  owned 
$2,735,000  face  amount  of  4%  demand 
notes  of  Connecticut  River  Power  Com¬ 
pany. 

4.  As  of  December  31,  1939  New  Eng¬ 
land  Power  Association  owned  the  fol¬ 
lowing  securities  of  its  retail  public  utility 
subsidiary  companies: 

(a)  24,000  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of  Attle¬ 
boro  Steam  and  Electric  Company,  con¬ 
stituting  100%  of  such  Capital  Stock 
outstanding  and  100%  of  the  voting  power 
for  the  election  of  directors; 

(b)  118,161  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of  Fall 
River  Electric  Light  Company,  constitut¬ 
ing  approximately  56%  of  such  Capital 
Stock  outstanding  and  approximately 
56%  of  the  voting  power  for  the  election 
of  directors; 

(c)  5,291  shares  of  the  Common  Stock, 
of  a  par  value  of  $100  per  share,  of  Gard¬ 
ner  Electric  Light  Company,  constitut¬ 
ing  approximately  63%  of  such  Common 
Stock  outstanding  and  approximately 
63%  of  the  voting  power  f^r  the  election 
of  directors; 

(d)  11,400  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of 
Granite  State  Electric  Company,  consti¬ 
tuting  100%  of  such  Capital  Stock  out¬ 
standing  and  100%  of  the  voting  power 
for  the  election  of  directors; 

(e)  12,000  shares  of  the  Common  Stock, 
of  no  par,  stated  or  declared  value,  of 
Green  Mountain  Power  Corporation,  con¬ 
stituting  100%  of  such  Common  Stock 
outstanding  and  100%  of  the  voting 
power  for  the  election  of  directors; 

(f)  7,500  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of  The 
Mystic  Power  Company,  constituting 
100%  of  such  Capital  Stock  outstanding 
and  100%  of  the  voting  power  for  the 
election  of  directors; 

(g)  34,476  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of  Quincy 
Electric  Light  and  Power  Company,  con¬ 
stituting  100%  of  such  Capital  Stock  out¬ 
standing  and  100%  of  the  voting  power 
for  the  election  of  directors;  and 

(h)  152,125  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of 
Worcester  County  Electric  Company, 
constituting  100%  of  such  Capital  Stock 
outstanding  and  100%  of  the  voting 
power  for  the  election  of  directors. 

5.  As  of  December  31,  1939,  New  Eng¬ 
land  Power  Association  owned  the  fol- 
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lowing  securities  of  other  subsidiary 
companies: 

(a)  1,008  shares  of  the  Common  Stock, 
of  a  par  value  of  $100  per  share,  of  Hart¬ 
ford  Water  Company,  constituting  100% 
of  such  Common  Stock  outstanding  and 
100%  of  the  voting  power  for  the  election 
of  directors.  In  addition  New  England 
Power  Association  owned  230  shares  of 
the  8%  Cumulative  Preferred  Stock,  of  a 
par  value  of  $100  per  share,  of  Hartford 
Water  Company,  constituting  100%  of 
such  8%  Cumulative  Preferred  Stock 
outstanding.  In  addition  New  England 
Power  Association  owned  $6,000  face 
amount  of  4%  demand  notes  of  Hartford 
Water  Company; 

(b)  3,900  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of  Con¬ 
necticut  River  Conservation  Company, 
constituting  100%  of  such  Capital  Stock 
outstanding  and  100%  of  the  voting 
power  for  the  election  of  directors; 

(c)  500  shares  of  the  Capital  Stock,  of 
a  par  value  of  $100  per  share,  of  Con¬ 
necticut  River  Development  Company, 
constituting  100%  of  such  Capital  Stock 
outstanding  and  100%  of  the  voting 
power  for  the  election  of  directors.  In 
addition  New  England  Power  Association 
owned  $342,000  face  amount  of  4%  de¬ 
mand  notes  of  Connecticut  River  De¬ 
velopment  Company; 

(d)  3  shares  of  the  Capital  Stock,  of 
a  par  value  of  $25  per  share,  of  New 
England  Power  Service  Company,  con¬ 
stituting  100%  of  such  Capital  Stock 
outstanding  and  100%  of  the  voting 
power  for  the  election  of  directors; 

(e)  Securities  of  Massachusetts  Power 
and  Light  Associates  as  shown  in  para¬ 
graphs  11  (a),  11  (b)  and  11  (c); 

(f)  Securities  of  Massachusetts  Utili¬ 
ties  Associates  Common  Voting  Trust  as 
shown  in  paragraph  26; 

(g)  Securities  of  Massachusetts  Util¬ 
ities  Associates  as  shown  in  paragraph 
29  (b); 

(h)  Securities  of  The  Rhode  Island 
Public  Service  Company  as  shown  in 
paragraphs  18  (a),  18  (b),  18  (c)  and 
18  (d); 

(i)  Securities  of  Haverhill  Electric 
Company  as  shown  in  paragraph  15  (d) ; 

(j)  Securities  of  Lawrence  Gas  and 
Electric  Light  Company  as  shown  in 
paragraph  12  (a) ;  and 

(k)  Securities  of  The  Lowell  Electric 
Light  Company  as  shown  in  paragraph 
12  (b). 

6.  As  of  December  31, 1939  Connecticut 
River  Development  Company  owned 
8, 932  shares,  of  no  par  value,  of  the  Capi¬ 
tal  Stock  of  Fuel  Research  Development 
Corporation,  constituting  approximately 
41%  of  such  Capital  Stock  outstanding. 

7.  As  of  December  31, 1939  Connecticut 
River  Conservation  Company  owned 
1,390  shares  of  the  Capital  Stock,  of  a  par 
value  of  $100  per  share,  of  Essex  Storage 
Electric  Company,  Inc.,  constituting 
100%  of  such  Capital  Stock  outstanding 


and  100%  of  the  voting  power  for  the 
election  of  directors. 

8.  As  of  December  31,  1939,  Connecti¬ 
cut  River  Conservation  Company  owned 
1,078  shares  of  the  Capital  Stock,  of  no 
par,  stated  or  declared  value  per  share, 
of  Mascoma  Rivfer  Improvement  Com¬ 
pany  constituting  approximately  48%  of 
such  Capital  Stock  outstanding  and  48% 
of  the  voting  power  for  the  election  of 
directors.  In  addition  Granite  State 
Electric  Company  owned  344  shares  of 
said  Capital  Stock  of  Mascoma  River 
Improvement  Company,  constituting  ap¬ 
proximately  11%  of  such  Capital  Stock 
outstanding  and  11%  of  the  voting  power 
for  the  election  of  directors. 

9.  As  of  December  31,  1939,  Fall  River 
Electric  Light  Company  owned  44,082 
shares  of  the  Common  Stock,  of  a  par 
value  of  $100  per  share,  of  Montaup  Elec¬ 
tric  Company,  an  electric  utility  com¬ 
pany,  constituting  approximately  50.3% 
of  such  common  stock  outstanding  and 
approximately  0.3%  of  the  voting  power 
for  the  election  of  directors.  In  addition, 
Fall  River  Electric  Light  Company  owned 
5,000  shares  of  Preferred  Stock,  of  a  par 
value  of  $100  per  share,  of  Montaup  Elec¬ 
tric  Company,  constituting  33V3%  of 
such  Preferred  Stock  outstanding  and  ap¬ 
proximately  33.1%  of  the  voting  power 
for  the  election  of  directors. 

10.  Massachusetts  Power  and  Light 
Associates  is  a  holding  company  organ¬ 
ized  under  the  laws  of  the  Commonwealth 
of  Massachusetts  as  a  voluntary  associa¬ 
tion. 

11.  As  of  December  31, 1939,  Massachu¬ 
setts  Power  and  Light  Associates  had 
issued  the  following  securities: 

(a)  1,271,134  shares  of  $2  Cumulative 
Preferred  Stock,  of  no  par,  stated  or 
declared  value  per  share,  of  which  313,681 
shares  were  held  by  New  England  Power 
Association  and  957,453  shares  were  out¬ 
standing  in  the  hands  of  the  public.  Said 
$2  Cumulative  Preferred  Stock  carries 
no  right  to  vote  for  the  election  of  di¬ 
rectors  unless  dividend  arrearages 
amount  to  $3  per  share  at  which  time 
said  $2  Cumulative  Preferred  Stock  would 
be  entitled  to  60%  of  the  general  voting 
power; 

(b)  297,462  shares  of  $2  Cumulative 
Second  Preferred  Stock,  of  no  par,  stated 
or  declared  value  per  share,  of  which 
291,949  shares  were  held  by  New  England 
Power  Association  and  5,513  shares  were 
outstanding  in  the  hands  of  the  public. 
Dividends  on  said  $2  Cumulative  Second 
Preferred  Stock  are  cumulative  and  as  of 
December  31,  1939  had  accumulated  to 
the  extent  of  $10.50  per  share,  aggre¬ 
gating  $3,123,351.  Said  $2  Cumulative 
Second  Preferred  Stock  carries  no  right 
to  vote  for  the  election  of  directors;  and 

(c)  1,742,617  shares  of  Common  Stock, 
of  no  par,  stated  or  declared  value  per 
share,  of  which  1,485,138  shares  were  held 
by  New  England  Power  Association  and 
257,479  shares  were  outstanding  in  the 
hands  of  the  public.  Said  Common 


Stock  carries  the  right  of  one  vote  per 
share  for  the  election  of  directors. 

12.  As  of  December  31,  1939,  Massa¬ 
chusetts  Power  and  Light  Associates 
owned  the  following  securities: 

(a)  148,400  shares  of  Capital  Stock,  of 
a  par  value  of  $25  per  share,  of  Lawrence 
Gas  and  Electric  Company,  a  public  util¬ 
ity  company,  constituting  approximately 
79%  of  such  Capital  Stock  outstanding 
and  79%  of  the  voting  power  for  the 
election  of  directors.  In  addition,  New 
England  Power  Association  owned  21,602 
shares  of  such  Capital  Stock,  constituting 
approximately  11%  of  such  Capital  Stock 
outstanding  and  approximately  11%  of 
the  voting  power  for  the  election  of 
directors; 

(b)  97,874  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of  The 
Lowell  Electric  Light  Corporation,  a  pub¬ 
lic  utility  company,  constituting  approxi¬ 
mately  58%  of  such  Capital  Stock  out¬ 
standing  and  approximately  58%  of  the 
voting  pow6r  for  the  election  of  directors. 
In  addition,  New  England  Power  Associa¬ 
tion  owned  1,630  shares  of  such  Capital 
Stock,  constituting  approximately  1%  of 
such  Capital  Stock  outstanding  and  ap¬ 
proximately  1%  of  the  voting  power  for 
the  election  of  directors; 

(c)  Securities  of  Haverhill  Electric 
Company  as  shown  in  paragraph  15  (d) ; 
and 

(d)  Securities  of  North  Boston  Lighting 
Properties  as  shown  in  paragraphs  14  (b) 
and  14  (c). 

13.  North  Boston  Lighting  Properties 
is  a  holding  company  organized  under 
the  laws  of  the  Commonwealth  of  Massa¬ 
chusetts  as  a  voluntary  association. 

14.  As  of  December  31,  1939,  North 
Boston  Lighting  Properties  had  issued 
the  following  securities: 

(a)  $13,000,000  principal  amount  of 
Secured  Notes,  3  V2  %  Series  due  1947, 
which  were  all  outstanding  in  the  hands 
of  the  public; 

(b)  228,080 y4  shares  of  $3  Cumulative 
Preferred  Shares,  of  a  par  value  of  $50 
per  share,  of  which  188,266  shares  were 
held  by  Massachusetts  Power  and  Light 
Associates  and  39,814 V4  shares  were  out¬ 
standing  in  the  hands  of  the  public. 
Said  $3  Cumulative  Preferred  Shares 
carry  with  them  the  right  of  one  vote 
per  share  for  the  election  of  directors; 
and 

(c)  433,354  Vs  shares  of  Common 
Shares,  of  no  par,  stated  or  declared 
value  per  share,  of  which  430,164  shares 
were  held  by  Massachusetts  Power  and 
Light  Associates  and  3,190  Vs  shares  were 
outstanding  in  the  hands  of  the  public. 
Said  Common  Shares  carry  with  them 
the  right  of  one  vote  per  share  for  the 
election  of  directors 

15.  As  of  December  31,  1939,  North 
Boston  Lighting  Properties  owned  the 
following  securities  of  its  subsidiary  pub¬ 
lic  utility  companies: 
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(a)  27,923  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of  Bev¬ 
erly  Gas  and  Electric  Company,  consti¬ 
tuting  approximately  63%  of  such  Capi¬ 
tal  Stock  outstanding  and  approximately 
63%  of  the  voting  power  for  the  election 
of  directors.  In  addition,  North  Boston 
Lighting  Properties  owned  $700,000  face 
amount  of  3%  Notes  of  Beverly  Gas  and 
Electric  Company; 

(b)  66,594  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of  Eastern 
Massachusetts  Electric  Company,  consti¬ 
tuting  100%  of  such  Capital  Stock  out¬ 
standing  and  100%  of  the  voting  power 
for  the  election  of  directors; 

(c)  24,058  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of  Glou¬ 
cester  Electric  Company,  constituting  ap¬ 
proximately  93.7%  of  such  Capital  Stock 
outstanding  and  approximately  93.7%  of  ' 
the  voting  power  for  the  election  of  di¬ 
rectors.  In  addition,  North  Boston  Light¬ 
ing  Properties  owned  $275,000  face 
amount  of  3%  Notes  of  Gloucester 
Electric  Company; 

(d)  63,800  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of  Haver¬ 
hill  Electric  Company,  constituting  ap¬ 
proximately  53%  of  such  Capital  Stock 
outstanding  and  approximately  53%  of 
the  voting  power  for  the  election  of  di¬ 
rectors.  In  addition,  Massachusetts 
Power  and  Light  Associates  owned  17,926 
shares  of  such  Capital  Stock,  constitut¬ 
ing  15%  of  such  Capital  Stock  outstand¬ 
ing  and  approximately  15%  of  the  voting 
power  for  the  election  of  directors,  and 
New  England  Power  Association  owned 
60  shares  of  such  Capital  Stock.  In 
addition,  North  Boston  Lighting  Prop¬ 
erties  owned  $1,089,375  face  amount  of 
3%  Notes  of  Haverhill  Electric  Company; 

(e)  130,334  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of 
Malden  Electric  Company,  constituting 
approximately  92%  of  such  Capital  Stock 
outstanding  and  approximately  92%  of 
the  voting  power  for  the  election  of  di¬ 
rectors; 

(f )  247.630  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of  Malden 
and  Melrose  Gas  Light  Company,  consti¬ 
tuting  approximately  97%  of  such  Capital 
Stock  outstanding  and  approximately 
97%  of  the  voting  power  for  the  election 
of  directors; 

(g)  51,294  shares  of  the  Capital  Stock, 
of  a  par  value  of  $50  per  share,  of  Salem 
Electric  Lighting  Company,  constituting 
approximately  99%  of  such  Capital  Stock 
outstanding  and  approximately  99%  of 
the  voting  power  for  the  election  of  di¬ 
rectors; 

(h)  42,093  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of  Salem 
Gas  Light  Company,  constituting  approx¬ 
imately  93%  of  such  Capital  Stock  out¬ 
standing  and  approximately  93%  of  the 
voting  power  for  the  election  of  directors. 
In  addition,  North  Boston  Lighting  Prop¬ 
erties  owned  $460,000  face  amount  of  3% 
Notes  of  Salem  Gas  Light  Company;  and 

(i)  60.689  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of  Sub¬ 


urban  Gas  and  Electric  Company,  con¬ 
stituting  approximately  97%  of  such  Cap¬ 
ital  Stock  outstanding  and  approximately 
97%  of  the  voting  power  for  the  election 
of  directors.  In  addition.  North  Boston 
Lighting  Properties  owned  $785,000  face 
amount  of  3%  Notes  of  Suburban  Gas 
and  Electric  Company. 

16.  As  of  December  31,  1939,  North 
Boston  Lighting  Properties  owned  2,000 
shares  of  the  Capital  Stock,  of  a  par 
value  of  $25  per  share,  of  Salem  Termi¬ 
nal  Corporation,  constituting  10%  of 
such  Capital  Stock  outstanding  and  10% 
of  the  voting  power  for  the  election  of 
directors.  In  addition,  North  Boston 
Lighting  Properties  owned  $150,000  face 
amount  of  3%  Demand  Notes  of  Salem 
Terminal  Corporation.  In  addition,  cer¬ 
tain  of  the  subsidiary  companies  of  North 
Boston  Lighting  Properties  owned  18,000 
shares  of  said  Capital  Stock  of  Salem 
Terminal  Corporation,  constituting  90% 
of  said  Capital  Stock  outstanding  and 
90%  of  the  voting  power  for  the  election 
of  directors.  In  addition,  certain  of  the 
subsidiary  companies  of  North  Boston 
Lighting  Properties  owned  $1,155,000  face 
amount  of  3%  Demand  Notes  of  Salem 
Terminal  Corporation. 

17.  The  Rhode  Island  Public  Service 
Company  is  a  holding  company  organized  I 
as  a  corporation  under  the  laws  of  the 
State  of  Rhode  Island. 

18.  As  of  December  31,  1939,  The 
Rhode  Island  Public  Service  Company 
had  issued  the  following  securities: 

(a)  500,000  shares  of  $2  Cumulative 
Preferred  Stock,  of  a  par  value  of 
$27.50  per  share,  of  which  4,274  shares 
were  held  in  its  treasury,  1,784  shares 
were  held  by  New  England  Power  Associ¬ 
ation,  and  493,942  were  outstanding  in 
the  hands  of  the  public.  Said  $2  Cumu¬ 
lative  Preferred  Stock  carries  no  right 
to  vote  for  the  election  of  directors  un¬ 
less  dividend  arrearages  amount  to  $4 
per  share  at  which  time  said  $2  Cumu¬ 
lative  Preferred  Stock  would  be  entitled 
to  elect  a  majority  of  the  directors; 

(b)  80,735  shares  of  $4  Cumulative  and 
Participating  Class  A  Stock,  of  a  par 
value  of  $55  per  share,  of  which  76,633 
shares  were  held  by  New  England  Power 
Association  and  4,102  shares  were  out¬ 
standing  in  the  hands  of  the  public. 
Said  $4  Cumulative  and  Participating 
Class  A  Stock  carries  the  right  of  one 
vote  per  share  in  the  election  of  direc¬ 
tors; 

(c)  2,268,167  shares  of  Class  B  Stock, 
of  a  par  value  of  $6  per  share,  which  were 
all  held  by  New  England  Power  Associa¬ 
tion.  Said  Class  B  Stock  carries  the 
right  of  one  vote  per  share  for  the  elec¬ 
tion  of  directors;  and 

(d)  $125,000  face  amount  of  3%  De¬ 
mand  Notes  held  by  New  England  Power 
Association. 

19.  As  of  December  31, 1939,  The  Rhode 
Island  Public  Service  Company  owned 
securities  of  its  subsidiary  companies  as 
follows: 


(a)  20  shares  of  Capital  Stock,  of  a 
par  value  of  $100  per  share  of  Providence 
Steam  Company,  constituting  100%  of 
such  Capital  Stock  outstanding  and 
100%  of  the  voting  power  for  the  election 
of  directors.  In  addition,  The  Rhode 
Island  Public  Service  Company  owned 
$10,000  face  amount  of  4%  Demand 
Notes  of  Providence  Steam  Company; 

(b)  81,641  shares  of  Capital  Stock,  of 
a  par  value  of  $100  per  share,  of  United 
Electric  Railways  Company,  constituting 
approximately  99%  of  such  Capital  Stock 
outstanding  and  approximately  99%  of 
the  voting  power  for  the  election  of  di¬ 
rectors.  In  addition,  The  Rhode  Island 
Public  Service  Company  owned  $1,261,- 
800  principal  amount  of  General  and  Re¬ 
funding  Mortgage  Bonds,  5%  Series  A, 
due  January  1,  1951,  of  United  Electric 
Railways  Company.  In  addition.  The 
Rhode  Island  Public  Service  Company 
owned  $1,473,800  principal  amount  of 
General  and  Refunding  Mortgage  Bonds, 
4%,  Series  B,  due  January  1,  1951,  of 
United  Electric  Railways  Company; 

(c)  20  shares  of  the  Capital  Stock,  of 
a  par  value  of  $10  per  share,  of  Yellow 
Cab  Company,  constituting  100%  of  such 
Capital  Stock  outstanding  and  100%  of 
the  voting  power  for  the  election  of  di¬ 
rectors;  and 

(d)  522,487  shares  of  the  Capital 
Stock,  of  a  par  value  of  $50  per  share, 
of  The  Narragansett  Electric  Company, 
a  public  utility  company,  constituting 
100%  of  such  Capital  Stock  outstanding 
and  100%  of  the  voting  power  for  the 
election  of  directors. 

20.  The  Narragansett  Electric  Com¬ 
pany  is  a  public  utility  company  and  a 
holding  company  organized  as  a  corpo¬ 
ration  under  the  laws  of  the  State  of 
Rhode  Island. 

21.  As  of  December  31,  1939,  The  Nar¬ 
ragansett  Electric  Company  had  issued 
the  following  securities: 

(a)  $33,355,000  principal  amount  of 
First  Mortgage  Bonds,  Series  A,  V/2% 
due  July  1, 1966  which  were  all  outstand¬ 
ing  in  the  hands  of  the  public;  and 

(b)  522,487  shares  of  the  Capital 
Stock,  of  a  par  value  of  $50  per  share, 
which  were  all  held  by  The  Rhode  Island 
Public  Service  Company.  Said  Capital 
Stock  carries  the  right  of  one  vote  per 
share  for  the  election  of  directors. 

22.  As  of  December  31,  1939,  The  Nar¬ 
ragansett  Electric  Company  owned  the 
following  securities: 

(a)  5,000  shares  of  Capital  Stock,  of  a 
par  value  of  $100  per  share,  of  Rhode 
Island  Power  Transmission  Company, 
constituting  100%  of  such  Capital  Stock 
outstanding  and  100%  of  the  voting 
power  for  the  election  of  directors.  In 
addition,  The  Narragansett  Electric 
Company  owned  $500,000  face  amount  of 
4%  Demand  Notes  of  Rhode  Island 
Power  Transmission  Company;  and 

(b)  $1,000  face  amount  of  Demand 
Notes,  bearing  no  interest,  of  Providence 
Steam  Company. 
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23.  As  of  December  31,  1939,  United 
Electric  Railways  Company  owned  the 
following  securities: 

(a)  $495,000  face  amount  of  5%  Serial 
Promissory  Notes,  due  1940  to  1951,  (un¬ 
secured,  guaranteed  by  The  Rhode  Is¬ 
land  Public  Service  Company)  of  Yellow 
Cab  Company; 

(b)  $75,000  face  amount  of  3%  Demand 
Notes  of  Yellow  Cab  Company;  and 

(c)  $265,000  face  amount  of  Demand 
Notes,  bearing  no  interest,  of  Yellow  Cab 
Company. 

24.  As  of  December  31,  1939,  Yellow 
Cab  Company  owned  3  shares  of  the  Cap¬ 
ital  Stock,  of  a  par  value  of  $10  per  share, 
of  Monahan  Taxi  Company,  constituting 
100%  of  such  Capital  Stock  outstanding 
and  100%  of  the  voting  power  for  the 
election  of  directors.  In  addition,  Yellow 
Cab  Company  owned  $63,930  face  amount 
of  3%  Demand  Notes  of  Monahan  Taxi 
Company. 

25.  Massachusetts  Utilities  Associates 
Common  Voting  Trust  is  a  holding  com¬ 
pany  organized  under  the  laws  of  the 
Commonwealth  of  Massachusetts  as  a 
trust. 

26.  As  of  December  31,  1939,  Massa¬ 
chusetts  Utilities  Associates  Common 
Voting  Trust  had  issued  1,875,000  Com¬ 
mon  Voting  Trust  Shares,  of  a  par  value 
of  $1  per  share,  of  which  1,339,419  shares 
were  held  by  New  England  Power  Associa¬ 
tion,  94,751  shares  were  held  by  Massa¬ 
chusetts  Utilities  Associates,  a  subsidiary 
company,  and  440,830  shares  were  out¬ 
standing  in  the  hands  of  the  public.  The 
declaration  of  trust  of  Massachusetts 
Utilities  Associates  Common  Voting  Trust 
contained  no  provision  for  the  election  of 
trustees  by  the  shareholders. 

27.  As  of  December  31,  1939,  Massa¬ 
chusetts  Utilities  Associates  Common 
Voting  Trust  held  securities  of  Massa¬ 
chusetts  Utilities  Associates  as  shown 
in  paragraph  29  (c). 

28.  Massachusetts  Utilities  Associates 
Is  a  holding  company  organized  under  the 
laws  of  the  Commonwealth  of  Massachu¬ 
setts  as  a  trust. 

29.  As  of  December  31,  1939,  Massa¬ 
chusetts  Utilities  Associates  had  issued 
the  following  securities: 

(a)  $4,000,000  face  amount  of  2V2  % 
Unsecured  Notes,  due  February  8,  1942, 
all  of  which  are  outstanding  in  the 
hands  of  the  public; 

(b)  653,885.1  shares  of  5%  Cumula¬ 
tive  Convertible  Participating  Preferred 
Shares,  with  an  expressed  value  of  $50 
per  share,  of  which  16,419  shares  were 
held  by  New  England  Power  Association, 
74,795.1  shares  were  held  in  its  treasury 
and  562,671  shares  were  outstanding  in 
the  hands  of  the  public.  The  declaration 
of  trust  of  Massachusetts  Utilities  Asso¬ 
ciates  does  not  provide  for  the  election  of 
trustees  by  any  class  of  shareholders;  and 

(c)  1,875,000  Common  Shares,  of  a  par 
value  of  $1  per  share,  which  were  all  held 
hy  Massachusetts  Utilities  Associates 
Common  Voting  Trust.  The  declaration 
of  trust  of  Massachusetts  Utilities  Asso- 
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ciates  does  not  provide  for  the  election  of  I 
trustees  by  any  class  of  shareholders. 

30.  As  of  December  31,  1939,  Massa¬ 
chusetts  Utilities  Associates  owned  the 
following  securities  of  its  public  utility 
subsidiary  companies: 

(a)  25,086  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of  Ames- 
bury  Electric  Light  Company,  constitut¬ 
ing  approximately  99%  of  such  Capital 
Stock  outstanding  and  approximately 
99%  of  the  voting  power  for  the  election 
of  directors.  In  addition,  Massachusetts 
Utilities  Associates  owned  $20,000  face 
amount  of  3%  Demand  Notes  of  Ames- 
bury  Electric  Light  Company; 

(b)  22,815  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of  Ar¬ 
lington  Gas  Light  Company,  constituting 
100%  of  such  Capital  Stock  outstanding 
and  100%  of  the  voting  power  for  the 
election  of  directors; 

(c)  9,232  shares  of  the  Capital  Stock,  of 
a  par  value  of  $100  per  share,  of  Athol 
Gas  and  Electric  Company,  constituting 
100%  of  such  Capital  Stock  outstanding 
and  100%  of  the  voting  power  for  the 
election  of  directors.  In  addition,  Massa¬ 
chusetts  Utilities  Associates  owned  $35,- 
000  face  amount  of  3%  Demand  Notes  of 
Athol  Gas  and  Electric  Company,  and 
Worcester  Suburban  Electric  Company,  a 
subsidiary  of  Massachusetts  Utilities 
Associates,  owned  $45,000  face  amount  of 
3%  Demand  Notes  of  Athol  Gas  and 
Electric  Company; 

(d)  14,483  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of  Cen¬ 
tral  Massachusetts  Electric  Company, 
constituting  100%  of  such  Capital  Stock 
outstanding  and  100%  of  the  voting  power 
for  the  election  of  directors.  In  addition 
Massachusetts  Utilities  Associates  owned 
$490,000  face  amount  of  3%  Demand 
Notes  of  Central  Massachusetts  Electric 
Company; 

(e)  896  shares  of  the  Common  Stock, 
of  no  par,  stated  or  declared  value  per 
share,  of  Franklin  County  Power  Com¬ 
pany,  constituting  approximately  99%  of 
such  Common  Stock  outstanding  and  ap¬ 
proximately  39%  of  the  voting  power  for 
the  election  of  directors.  In  addition, 
Massachusetts  Utilities  Associates  owned 
1,330  shares  of  6%  Cumulative  and  Par¬ 
ticipating  Preferred  Shares,  with  an  ex¬ 
pressed  value  of  $100  per  share,  of  Frank¬ 
lin  County  Power  Company,  constituting 
approximately  98%  of  such  6%  Cumula¬ 
tive  and  Participating  Preferred  Shares 
outstanding  and  approximately  59%  of 
the  voting  power  for  the  election  of 
directors; 

(f)  1,368  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of  Gard¬ 
ner  Gas,  Fuel  and  Light  Company,  con¬ 
stituting  approximately  98%  of  such 
Capital  Stock  outstanding  and  approxi¬ 
mately  98%  of  the  voting  power  for  the 
election  of  directors.  In  addition  Massa¬ 
chusetts  Utilities  Associates  owned  $280,- 
700  face  amount  of  4%  Demand  Notes  of 
Gardner  Gas,  Fuel  and  Light  Company; 

(g)  6,759  shares  of  the  Capital  Stock, 
of  a  par  value  of  $50  per  share,  of  Glou¬ 


cester  Gas  Light  Company,  constituting 
100%  of  such  Capital  Stock  outstanding 
and  100%  of  the  voting  power  for  the 
election  of  directors.  In  addition  Massa¬ 
chusetts  Utilities  Associates  owned  $78,- 
000  face  amount  of  3%  bemand  Notes  of 
Gloucester  Gas  Light  Company; 

(h)  3,200  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of 
Leominster  Electric  Light  and  Power 
Company,  constituting  100%  of  such 
Capital  Stock  outstanding  and  100%  of 
the  voting  power  for  the  election  of  di¬ 
rectors; 

(i)  4,500  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of 
Leominster  Gas  Light  Company,  consti¬ 
tuting  100%  of  such  Capital  Stock  out¬ 
standing  and  100%  of  the  voting  power 
for  the  election  of  directors; 

(j)  2,000  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of  Mid¬ 
dlesex  County  Electric  Company,  consti¬ 
tuting  100%  of  such  Capital  Stock  out¬ 
standing  and  100%  of  the  voting  power 
for  the  election  of  directors; 

(k)  2,700  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of  Mil¬ 
ford  Electric  Light  and  Power  Company, 
constituting  100%  of  such  Capital  Stock 
outstanding  and  100%  of  the  voting  pow¬ 
er  for  the  election  of  directors; 

(l)  1,889  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of  Nor¬ 
thampton  Electric  Lighting  Company, 
constituting  100%  of  such  Capital  Stock 
outstanding  and  100%  of  the  voting 
power  for  the  election  of  directors.  In 
addition  Massachusetts  Utilities  Associ¬ 
ates  owned  $35,000  face  amount  of  3% 
Demand  Notes  of  Northampton  Electric 
Lighting  Company; 

(m)  12,778  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of 
Northampton  Gas  Light  Company,  con¬ 
stituting  100%  of  such  Capital  Stock  out¬ 
standing  and  100%  of  the  voting  power 
for  the  election  of  directors; 

(n)  15,545  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of  North¬ 
ern  Berkshire  Gas  Company,  constituting 
100%  of  such  Capital  Stock  outstanding 
and  100%  of  the  voting  power  for  the 
election  of  directors.  In  addition,  Mas¬ 
sachusetts  Utilities  Associates  owned 
$25,000  face  amount  of  3%  Demand 
Notes  of  Northern  Berkshire  Gas  Com- 

Ipany; 

(0)  1,105  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of  Norton 
Power  and  Electric  Company,  constitut¬ 
ing  100%  of  such  Capital  Stock  outstand¬ 
ing  and  100%  of  the  voting  power  for  the 
election  of  directors; 

(p)  2,765  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of  Nor¬ 
wood  Gas  Company,  constituting  approx¬ 
imately  98%  of  such  Capital  Stock  out¬ 
standing  and  approximately  98%  of  the 
voting  power  for  the  election  of  directors; 

(q)  27,928  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of  South¬ 
ern  Berkshire  Power  and  Electric  Com¬ 
pany,  constituting  approximately  92%  of 
such  Capital  Stock  outstanding  and  ap¬ 
proximately  92%  of  the  voting  power  for 
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the  election  of  directors.  In  addition 
Massachusetts  Utilities  Associates  owned 
$225,000  face  amount  of  3%  Demand 
Notes  of  Southern  Berkshire  Power  and 
Electric  Company; 

(r)  3,500  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of  Spen¬ 
cer  Gas  Company,  constituting  100%  of 
such  Capital  Stock  outstanding  and  100% 
of  the  voting  power  for  the  election  of 
directors.  In  addition  Massachusetts 
Utilities  Associates  owned  $20,000  face 
amount  of  3%  Demand  Notes  of  Spencer 
Gas  Company; 

(s)  9,878  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of  Union 
Light  and  Power  Company,  constituting 
100%  of  such  Capital  Stock  outstanding 
and  100%  of  the  voting  power  for  the 
election  of  directors; 

(t)  5,375  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of 
Wachusett  Electric  Company,  constitut¬ 
ing  100%  of  such  Capital  Stock  out¬ 
standing  and  100%  of  the  voting  power 
for  the  election  of  directors.  In  addition 
Massachusetts  Utilities  Associates  owned 
$56,000  face  amount  of  3%  Demand 
Notes  of  Wachusett  Electric  Company; 

(u)  48,248  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of  Wey¬ 
mouth  Light  and  Power  Company,  con¬ 
stituting  approximately  99%  of  such 
Capital  Stock  outstanding  and  approxi¬ 
mately  99%  of  the  voting  power  for  the 
election  of  directors.  In  addition  Mas¬ 
sachusetts  Utilities  Associates  owned 
$25,000  face  amount  of  3%  Demand 
Notes  of  Weymouth  Light  and  Power 
Company; 

(v)  2,968  shares  of  the  Capital  Stock, 
of  a  par  value  of  $100  per  share,  of 
Winchendon  Electric  Light  and  Power 
Company,  constituting  approximately 
99%  of  such  Capital  Stock  outstanding 
and  approximately  99%  of  the  voting 
power  for  the  election  of  directors.  In  ad¬ 
dition  Massachusetts  Utilities  Associates 
owned  $18,000  face  amount  of  3%  De¬ 
mand  Notes  of  Winchendon  Electric 
Light  and  Power  Company;  and 

(w)  64,318  shares  of  the  Capital  Stock, 
of  a  par  value  of  $25  per  share,  of 
Worcester  Suburban  Electric  Company, 
constituting  approximately  98%  of  such 
Capital  Stock  outstanding  and  approxi¬ 
mately  98%  of  the  voting  power  for  the 
election  of  directors. 

31.  As  of  December  31,  1939,  Massa¬ 
chusetts  Utilities  Associates  owned  3,455 
shares  of  the  Common  Stock,  of  no  par, 
stated  or  declared  value  per  share,  of 
Merrimac  Valley  Power  and  Buildings 
Company,  constituting  approximately 
86%  of  such  Common  Stock  outstanding 
and  approximately  45%  of  the  voting 
power  for  the  election  of  directors.  In 
addition  Massachusetts  Utilities  Associ¬ 
ates  owned  3,471  shares  of  the  7%  Cumu¬ 
lative  Convertible  Preferred  Stock,  of  a 
par  value  of  $100  per  share,  of  Merrimac 
Valley  Power  and  Buildings  Company, 
constituting  approximately  97%  of  such 
7%  Cumulative  Convertible  Preferred 


Stock  outstanding  and  approximately 
46%  of  the  voting  power  for  the  election 
of  directors.  In  addition  Massachusetts 
Utilities  Associates  owned  $308,000  face 
amount  of  4%  Demand  Notes  of  Merri¬ 
mac  Valley  Power  and  Buildings  Com¬ 
pany. 

32.  New  England  Power  Association  is 
a  holding  company  with  respect  to  Mas¬ 
sachusetts  Power  and  Light  Associates, 
which  latter  company  has  a  subsidiary 
company  which  is  a  holding  company. 

33.  New  England  Power  Association  is 
a  holding  company  with  respect  to  The 
Rhode  Island  Public  Service  Company, 
which  latter  company  has  a  subsidiary 
company  which  is  a  holding  company. 

34.  New  England  Power  Association  is 
a  holding  company  with  respect  to  Mas¬ 
sachusetts  Utilities  Associates  Common 
Voting  Trust,  which  latter  company  has 
a  subsidiary  company  which  is  a  holding 
company. 

35.  The  continued  existence  of  New 
England  Power  Association  as  a  holding 
company  with  respect  to  Massachusetts 
Power  and  Light  Associates,  North  Boston 
Lighting  Properties,  The  Rhode  Island 
Public  Service  Company,  The  Narragan- 
sett  Electric  Company,  Massachusetts 
Utilities  Associates  Common  Voting  Trust 
and  Massachusetts  Utilities  Associates 
and  as  a  subsidiary  of  International  Hy¬ 
dro-Electric  System  unduly  and  unneces¬ 
sarily  complicates  the  structure  of  the 
International  Hydro-Electric  System 
holding-company  system. 

36.  The  continued  existence  of  New 
England  Power  Association  as  a  holding 
company  with  respect  to  Massachusetts 
Power  and  Light  Associates,  North  Bos¬ 
ton  Lighting  Properties,  The  Rhode  Is¬ 
land  Public  Service  Company,  The  Nar- 
ragansett  Electric  Company,  Massachu¬ 
setts  Utilities  Associates  Common  Voting 
Trust  and  Massachusetts  Utilities  Asso¬ 
ciates  and  as  a  subsidiary  of  Interna¬ 
tional  Hydro-Electric  System  unfairly 
and  inequitably  distributes  voting  power 
among  the  security  holders  of  the  Inter¬ 
national  Hydro-Electric  System  holding- 
company  system. 

37.  The  corporate  structure  of  New 
England  Power  Association  unduly  and 
unnecessarily  complicates  the  structure 
of  the  International  Hydro-Electric  Sys¬ 
tem  holding-company  system. 

38.  The  corporate  structure  of  New 
England  Power  Association  unfairly  and 
inequitably  distributes  voting  power 
among  security  holders  of  the  Interna¬ 
tional  Hydro-Electric  System  holding- 
company  system. 

39.  The  continued  existence  of  Mas¬ 
sachusetts  Power  and  Light  Associates  as 
a  holding  company  with  respect  to  North 
Boston  Lighting  Properties  and  as  a  sub¬ 
sidiary  of  International  Hydro-Electric 
system  and  New  England  Power  Associa¬ 
tion  unduly  and  unnecessarily  compli¬ 
cates  the  structure  of  the  International 
Hydro-Electric  System  holding-company 
system. 

40.  The  continued  existence  of  Mas¬ 
sachusetts  Power  and  Light  Associates  as 


a  holding  company  wtth  respect  to  North 
Boston  Lighting  Properties  and  as  a  sub¬ 
sidiary  of  International  Hydro-Electric 
System  and  New  England  Power  Associ¬ 
ation  unfairly  and  inequitably  distributes 
voting  power  among  the  security  holders 
of  the  International  Hydro-Electric  Sys¬ 
tem  holding-company  system. 

41.  The  corporate  structure  of  Massa¬ 
chusetts  Power  and  Light  Associates  un¬ 
duly  and  unnecessarily  complicates  the 
structure  of  the  International  Hydro- 
Electric  System  holding-company  sys¬ 
tem. 

42.  The  corporate  structure  of  Massa¬ 
chusetts  Power  and  Light  Associates  un¬ 
fairly  and  inequitably  distributes  voting 
power  among  security  holders  of  the  In¬ 
ternational  Hydro-Electric  System  hold¬ 
ing-company  system. 

43.  The  continued  existence  of  North 
Boston  Lighting  Properties  as  a  sub¬ 
sidiary  of  International  Hydro-Electric 
System,  New  England  Power  Association 
and  Massachusetts  Power  and  Light  As¬ 
sociates  unduly  and  unnecessarily  com¬ 
plicates  the  structure  of  the  International 
Hydro-Electric  System  holding-company 
system. 

44.  The  continued  existence  of  North 
Boston  Lighting  Properties  as  a  sub¬ 
sidiary  of  International  Hydro-Electric 
System,  New  England  Power  Association 
and  Massachusetts  Power  and  Light  As¬ 
sociates  unfairly  and  inequitably  distrib¬ 
utes  voting  power  among  the  security 
holders  of  the  International  Hydro-Elec¬ 
tric  System  holding-company  system. 

45.  The  corporate  structure  of  North 
Boston  Lighting  Properties  unduly  and 
unnecessarily  complicates  the  structure 
of  the  International  Hydro-Electric 
System  holding-company  system. 

46.  The  corporate  structure  of  North 
Boston  Lighting  Properties  unfairly  and 
inequitably  distributes  voting  power 
among  security  holders  of  the  Interna¬ 
tional  Hydro-Electric  System  holding- 
company  system. 

47.  The  continued  existence  of  The 
Rhode  Island  Public  Service  Company 
as  a  holding  company  with  respect  to 
The  Narragansett  Electric  Company  and 
as  a  subsidiary  of  International  Hydro- 
Electric  System  and  New  England  Power 
Association  unduly  and  unnecessarily 
complicates  the  structure  of  the  Inter¬ 
national  Hydro-Electric  System  holding- 
company  system. 

48.  The  continued  existence  of  The 
Rhode  Island  Public  Service  Company 
as  a  holding  company  with  respect  to 
The  Narragansett  Electric  Company  and 
as  a  subsidiary  of  International  Hydro- 
Electric  System  and  New  England  Power 
Association  unfairly  and  inequitably  dis¬ 
tributes  voting  power  among  the  security 
holders  of  the  International  Hydro- 
Electric  System  holding-company  system. 

49.  The  corporate  structure  of  The 
Rhode  Island  Public  Service  Company 
unduly  and  unnecessarily  complicates  the 
structure  of  the  International  Hydro- 
Electric  System  holding-company  sys¬ 
tem. 
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50.  The  corporate  structure  of  The 
Rhode  Island  Public  Service  Company 
unfairly  and  inequitably  distributes  vot¬ 
ing  power  among  security  holders  of  the 
International  Hydro-Electric  System 
holding-company  system. 

51.  The  continued  existence  of  Massa¬ 
chusetts  Utilities  Associates  Common 
Voting  Trust  as  a  holding  company  with 
respect  to  Massachusetts  Utilities  Asso¬ 
ciates  and  as  a  subsidiary  of  Interna¬ 
tional  Hydro-Electric  System  and  New 
England  Power  Association  unduly  and 
unnecessarily  complicates  the  structure 
of  the  International  Hydro-Electric  Sys¬ 
tem  holding-company  system. 

52.  The  continued  existence  of  Massa¬ 
chusetts  Utilities  Associates  Common 
Voting  Trust  as  a  holding  company  with 
respect  to  Massachusetts  Utilities  Asso¬ 
ciates  and  as  a  subsidiary  of  International 
Hydro-Electric  System  and  New  England 
Power  Association  unfairly  and  inequi¬ 
tably  distributes  voting  power  among  the 
security  holders  of  the  International 
Hydro-Electric  System  holding-company 
system. 

53.  The  corporate  structure  of  Massa¬ 
chusetts  Utilities  Associates  Common 
Voting  Trust  unduly  and  unnecessarily 
complicates  the  structure  of  the  Inter¬ 
national  Hydro-Electric  System  holding- 
company  system. 

54.  The  corporate  structure  of  Massa¬ 
chusetts  Utilities  Associates  Common 
Voting  Trust  unfairly  and  inequitably  dis¬ 
tributes  voting  power  among  security 
holders  of  the  International  Hydro-Elec¬ 
tric  System  holding-company  system. 

55.  The  continued  existence  of  Massa¬ 
chusetts  Utilities  Associates  as  a  sub¬ 
sidiary  of  International  Hydro-Electric 
System,  New  England  Power  Association 
and  Massachusetts  Utilities  Associates 
Common  Voting  Trust  unduly  and  un¬ 
necessarily  complicates  the  structure  of 
the  International  Hydro-Electric  System 
holding-company  system. 

56.  The  continued  existence  of  Massa¬ 
chusetts  Utilities  Associates  as  a  subsidi¬ 
ary  of  International  Hydro-Electric  Sys¬ 
tem,  New  England  Power  Association  and 
Massachusetts  Utilities  Associates  Com¬ 
mon  Voting  Trust  unfairly  and  inequi¬ 
tably  distributes  voting  power  among  the 
security  holders  of  the  International 
Hydro-Electric  System  holding-company 
system. 

57.  The  corporate  structure  of  Massa¬ 
chusetts  Utilities  Associates  unduly  and 
unnecessarily  complicates  the  structure  of 
the  International  Hydro-Electric  System 
holding-company  system. 

58.  The  corporate  structure  of  Massa¬ 
chusetts  Utilities  Associates  unfairly  and 
inequitably  distributes  voting  power 
among  security  holders  of  the  Interna¬ 
tional  Hydro-Electric  System  holding- 
company  system. 

Wherefore  it  is  ordered,  That,  pursu¬ 
ant  to  section  11  (b)  (2)  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
the  scope  of  the  hearing  called  for  in  the 
Commission’s  order  of  June  17,  1940  be 
and  hereby  is  enlarged  to  determine,  in 


addition  to  the  matters  set  forth  in  said 
order  of  June  17,  1940,  (1)  whether  the 
allegations  of  the  paragraphs  numbered 
1  through  58  hereof,  inclusive,  are  true 
and  accurate,  (2)  in  view  of  such  of  said 
allegations  as  may  be  found  to  be  true 
and  accurate  what,  if  any,  action  is  neces¬ 
sary  and  should  be  required  to  be  taken 
by  any  of  the  above-captioned  companies 
to  ensure  that  the  corporate  structure  or 
continued  existence  of  any  such  company 
in  the  above-described  holding  company 
systems  does  not  unduly  or  unnecessarily 
complicate  the  structure,  or  unfairly  or 
inequitably  distribute  voting  power 
among  security  holders  of  such  holding 
company  system,  and  in  order  that  each 
of  the  respondent  registered  holding  com¬ 
panies,  International  Hydro  -  Electric 
System,  and  New  England  Power  Asso¬ 
ciation,  shall  cease  to  be  a  holding  com¬ 
pany  with  respect  to  each  of  its  subsidiary 
companies  which  itself  has  a  subsidiary 
company  which  is  a  holding  company; 
and,  said  hearing  which  has  been  ad¬ 
journed  on  the  record  to  10:00  A.  M.,  on 
the  26th  day  of  February,  1941,  at  the 
offices  of  the  Securities  and  Exchange 
Commission,  1778  Pennsylvania  Avenue 
j  NW.,  Washington,  D.  C.,  shall  have  the 
scope  and  be  held  for  the  purposes  as 
aforesaid;  and 

It  is  further  ordered.  That  the  afore¬ 
said  enlargement  of  the  scope  of  this 
proceeding  shall  be  without  prejudice  to 
the  Commission’s  ordering  a  separate 
hearing  concerning  the  issues  involved 
in  the  Commission’s  order  of  June  17, 
1940,  or  concerning  the  additional  issues 
involved  herein,  or  any  part  thereof,  to 
closing  the  record  with  respect  to  the 
issues  involved  in  said  order  of  June  17, 
1940,  or  involved  herein,  or  with  respect 
to  any  part  thereof,  or  to  taking  action 
with  respect  to  the  issues,  or  any  part 
thereof,  involved  either  in  said  order  of 
June  17,  1940  or  involved  herein  prior  to 
closing  the  record  with  respect  to  any 
remaining  issues  if,  at  any  time,  such 
action  may  appear  conducive  to  an 
orderly  and  economic  disposition  of  the 
issues  involved;  and 
It  is  further  ordered,  That  the  Secre¬ 
tary  of  the  Commission  shall  serve  notice 
of  the  hearing  aforesaid  by  mailing  a  copy 
of  this  order  by  registered  mail  to  New 
England  Power  Association,  Massachu¬ 
setts  Power  and  Light  Associates,  North 
Boston  Lighting  Properties,  The  Rhode 
Island  Public  Service  Company,  Massa¬ 
chusetts  Utilities  Associates  Common 
Voting  Trust,  Massachusetts  Utilities  As¬ 
sociates,  International  Hydro-Electric 
System,  Joseph  B.  Ely,  C.  Brooks  Stevens 
and  Henry  G.  Wells,  as  Trustees  under 
a  Trust  Agreement  dated  January  31, 
1939,  International  Paper  and  Power 
Company,  and  International  Paper  Com¬ 
pany,  not  less  than  15  days  prior  to  the 
date  hereinbefore  fixed  as  the  date  of 
hearing;  and  that  notice  of  said  hearing 
be  and  hereby  is  given  to  New  England 
Power  Association,  Massachusetts  Power 
and  Light  Associates,  North  Boston  Light¬ 
ing  Properties,  The  Rhode  Island  Public 


Service  Company,  Massachusetts  Utilities 
Associates  Common  Voting  Trust,  Massa¬ 
chusetts  Utilities  Associates,  Interna¬ 
tional  Hydro-Electric  System,  Joseph  B. 
Ely,  C.  Brooks  Stevens  and  Henry  G. 
Wells,  as  Trustees  under  a  Trust  Agree¬ 
ment  dated  January  31,  1939,  Interna¬ 
tional  Paper  and  Power  Company  and 
International  Paper  Company,  and  to  all 
other  persons,  including  the  subsidiary 
companies  of  said  companies,  the  security 
holders  and  consumers  of  said  companies 
and  their  subsidiary  companies,  all  states, 
municipalities  and  political  subdivisions 
of  states  within  which  are  located  any 
of  the  utility  assets  of  the  aforementioned 
companies  and  their  subsidiary  com¬ 
panies  or  under  the  laws  of  which  any 
of  said  companies  are  incorporated  or 
organized,  all  state  commissions,  state  se¬ 
curities  commissions  and  all  agencies, 
authorities  or  instrumentalities  of  one  or 
more  states,  municipalities  or  other  po¬ 
litical  subdivisions  having  jurisdiction 
over  said  companies  or  over  any  of  the 
businesses,  affairs  or  operations  of  any  of 
them;  that  such  notice  shall  be  given 
further  by  a  general  release  of  the  Com¬ 
mission,  distributed  to  the  press  and 
mailed  to  the  mailing  list  for  releases 
issued  under  the  Public  Utility  Holding 
Company  Act  of  1935;  and  that  further 
notice  be  given  to  all  persons  by  publica¬ 
tion  of  this  order  in  the  Federal  Register 
not  later  than  15  days  prior  to  the  date 
hereinbefore  fixed  as  the  date  of  hearing; 
and 

It  is  further  ordered,  That  any  person 
proposing  to  intervene  in  these  proceed¬ 
ings  and  not  having  already  done  so  pur¬ 
suant  to  the  order  of  the  Commission 
dated  June  17,  1940  or  October  21,  1940, 
shall  file  with  the  Secretary  of  the  Com¬ 
mission  on  or  before  the  21st  day  of  Feb¬ 
ruary,  1941,  his  request  or  application 
therefor  so  provided  by  Rule  XVII  of  the 
Rules  of  Practice. 

By  the  Commission. 

[seal!  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  41-976;  Filed,  February  10,  1941; 
11:28  a.m.] 


[File  No.  70-248) 

In  the  Matter  of  Engineer  Public 
Service  Company 

NOTICE  REGARDING  FILING 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C.  on 
the  8th  day  of  February  1941. 

Notice  is  hereby  given  that  an  applica¬ 
tion  has  been  filed  with  this  Commis¬ 
sion  pursuant  to  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935  by  the  above 
named  party;  and 

Notice  is  further  given  that  any  inter¬ 
ested  person  may,  not  later  than  Febru¬ 
ary  26,  1941  at  4:30  P.  M.,  E.  S.  T.,  re¬ 
quest  the  Commission  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  reasons  for  such  request  and  the  na¬ 
ture  of  his  interest,  or  may  request  that 
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he  be  notified  if  the  Commission  should 
order  a  hearing  thereon.  At  any  time 
thereafter  such  application,  as  filed  or  as 
amended,  may  be  granted,  as  provided  in 
Rule  U-8  of  the  Rules  and  Regulations 
promulgated  pursuant  to  said  Act.  Any 
such  request  should  be  addressed:  Secre¬ 
tary,  Securities  and  Exchange  Commis¬ 
sion,  Washington,  D.  C. 

All  interested  persons  are  referred  to 
said  application,  which  is  on  file  in  the 
office  of  said  Commission,  for  a  state¬ 
ment  of  the  transactions  therein  pro¬ 
posed,  which  are  summarized  below: 

Engineers  Public  Service  Company,  a 
registered  holding  company,  proposes  to 
acquire  and  retire  not  to  exceed  5,000 
shares  of  its  preferred  stock,  viz  $5.00 
Dividend  Convertible  Preferred  Stock, 
$5.50  Cumulative  Dividend  Preferred 
Stock  and  $6  Cumulative  Dividend  Pre¬ 
ferred  Stock  at  not  to  exceed  the  redemp¬ 
tion  prices  of  said  stock,  which  in  the 
case  of  the  $5  Dividend  Convertible  Pre¬ 
ferred  Stock  is  $105  per  share  and  in  the 
case  of  the  $5.50  Cumulative  Dividend 
Preferred  Stock  and  the  $6  Cumulative 
Dividend  Preferred  Stock  is  $110  per 
share. 

The  acquisition  will  in  the  first  in¬ 
stance  be  by  a  call  for  tenders,  addressed 
to  all  preferred  stockholders,  such  ten¬ 
ders  to  be  accepted  at  the  lowest  prices, 
taking  into  consideration  the  difference 
in  yields  of  the  three  series  of  the  pre¬ 
ferred  stock. 

Thereafter  purchases  will  be  made 
from  time  to  time  on  the  New  York  Stock 


Exchange  at  not  exceeding  the  then  cur¬ 
rent  market  price. 

The  purchases  will  be  financed  by 
funds  now  in  the  treasury  of  Engineers 
Public  Service  Company. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  41-980;  Filed,  February  10,  1941; 
11:29  a.  m.] 


[File  No.  812-124] 

In  the  Matter  of  the  Joint  Application 
of  Niagara  Share  Corporation  of  Mary¬ 
land  and  Niagara  Share  Corporation 

NOTICE  OF  AND  ORDER  FOR  HEARING 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  its 
office  in  the  City  of  Washington,  D.  C., 
on  the  8th  day  of  February,  A.  D.  1941. 

Niagara  Share  Corporation  of  Mary¬ 
land  and  Niagara  Share  Corporation  hav¬ 
ing  filed  a  Joint  application  under  sec¬ 
tion  17  (b)  of  the  Investment  Company 
Act  of  1940  for  an  order  exempting  from 
the  provisions  of  section  17  (a)  (1)  and 
17  (a)  (2)  of  said  Act  certain  proposed 
transactions  between  the  two  applicants 
involving  the  sale  of  not  in  excess  of  $10,- 
500  Canadian  exchange  by  Niagara  Share 
Corporation  to  Niagara  Share  Corpora¬ 
tion  of  Maryland. 

It  is  ordered,  That  a  hearing  on  the 
matter  of  the  joint  application  of  the 
above  named  applicants  under  the  ap¬ 
plicable  provisions  of  said  Act  and  the 
Rules  of  the  Commission  for  an  exemp¬ 


tion  from  the  provisions  of  section  17  (a) 
(1)  and  (2)  of  the  Investment  Company 
Act  of  1940  be  held  on  February  21,  1941 
at  10:00  o’clock  in  the  forenoon  of  that 
date  in  the  Securities  and  Exchange  Com¬ 
mission  Building,  1778  Pennsylvania 
Avenue  NW.,  Washington,  D.  C.  On  such 
day  the  hearing  room  clerk  will  advise 
interested  parties  where  such  hearing  will 
be  held.  After  the  commencement  of 
such  hearing  the  same  may  be  continued 
by  the  Trial  Examiner  and  such  con¬ 
tinued  hearing  may  be  held  in  the  same 
or  such  other  place  as  the  Trial  Examiner 
may  designate. 

It  is  further  ordered,  That  Charles  S. 
Lobingier  or  any  other  officer  or  officers 
of  the  Commission  designated  for  that 
purpose,  shall  preside  at  the  hearing  on 
such  application.  The  officer  so  desig¬ 
nated  to  preside  at  any  such  hearing  is 
hereby  authorized  to  exercise  all  the 
powers  granted  to  the  Commission  under 
Sections  41  and  42  of  the  Investment 
Company  Act  of  1940  and  to  Trial  Ex¬ 
aminers  under  the  Commission’s  Rules 
of  Practice. 

Notice  of  such  hearing  is  hereby  given 
to  the  above  named  applicants  and  to 
any  other  person  or  persons  concerned 
or  to  any  person  or  persons  whose  par¬ 
ticipation  in  such  proceedings  may  be  in 
the  public  interest  or  for  the  protection 
of  investors. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  41-978;  Filed,  February  10,  1941; 

10:28  a.  m.] 


